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REPUBLIC OF THE PHILIPPINES

Quezon City

SEVENTH DIVISION

PEOPLE OF THE PHILIPPINES, Grim. Case No. SB-16-CRM-1297
Plaintiff,

For: Violation of Art. 218, RFC

Present:

- versus - GOMEZ-ESTOESTA, J., Chairperson,
TRESPESES,y.,and

HIDALGO,/.

Promulgated:

DANILO LINGAN BACCAY,
Accused. ^

-X

DECISION

HIDALGO,/.:

In an Information^ quoted below, the People of the Philippines charged
Danilo Lingan Baccay (accused), then Vice Mayor of Tuguegarao City,
Cagayan, with violation of Article 218 of the Revised Penal Code (RPC), viz:

That on or about April 2009, or sometime prior or subsequent thereto,
in Tuguegarao City, Province of Cagayan and within the jurisdiction of the
Honorable Court, the above-named accused, DANILO BACCAY y
LINGAN (Baccay), an accountable public officer, being then the City Vice-
Mayor, Tuguegarao City, Cagayan, committing the offense in relation to
office, and in such capacity, received from CHRISTOPHER SAMONTE y
AGOTO, former Local Legislative Staff Officer IV, City Council,
Tuguegarao City, Cagayan, the proceeds of Landbank Check No.
0002134955, dated April 16, 2009, in the amount of Php400,000.00,
representing the cash advance intended for the codification of ordinances of
Tuguegarao City, Cagayan, and, as such, accused Baccay had the control
and custody of the said amoimt of Php400,000.00 representing the cash
advance, which he is required by law to render an account within the
prescribed period as provided under Commission on Audit Circular No. 97-
002, dated February 10, 1997, in relation to Section 340, Republic Act No.
7160, the Local Government Code, did then and there willfully, unlawfully
and feloniously fail to render an account within the prescribed period.

' Record, Vol. 1, pp. 1-2.
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CONTRARY TO LAW.

Antecedent Facts

Less than a month before the institution of the instant case before the

Sandiganbayan, or on November 29, 2016, the Court of Appeals (CA) took
cognizance of and resolved a petition for review of: (1) a decision^ of the
Office of the Ombudsman finding herein prosecution witness Christopher A.
Samonte (Samonte) guilty of Simple Neglect of Duty; and (2) a Resolution^
likewise of the Office of the Ombudsman, finding probable cause against
Samonte for Failure of an Accountable Officer to Render Accounts, defined
and penalized under Article 218 of the Revised Penal Code, and ordering the
filing of an Information therefor with the proper court. These assailed OMB
decision and resolution cover the same codification project, persons,
Landbank check, fund, demand letters, and other pieces of evidence, and
failure to render an account for said amount herein. Briefly, the Court of
Appeals absolved Samonte of any and all liability in the administrative case
for simple neglect of duty, ratiocinating that "[Samonte] had no duty to render
an accounting of the P400,000.00 cash advance. It was therefore erroneous
for the Office of the Ombudsman to find petitioner liable for Simple Neglect
of Duty for his failure to account therefor.'"^ As for the Ombudsman's finding
of probable cause to criminally indict Samonte for Failure of an Accountable
Officer to Render Accounts under Article 21 of the Revised Penal Code, the
CA held that it does not have jurisdiction over decisions and orders of the
Office of the Ombudsman in criminal cases, citing Kuizon v. DesiertoJ

On December 19, 2016, the above Information against Baccay for
violation of Article 218 of the Revised Penal Code was filed before this Court.

Finding the existence of probable cause, the Sandiganbayan, via a Minute
Resolution,^ ordered the issuance of a warrant of arrest against Baccay. A few
days later, or on January 12, 2017, Baccay posted bail for his provisional
liberty. Accordingly, the warrant for his arrest was lifted. ̂  Baccay's
arraignment was thereafter scheduled on February 22,2017.®

Prior to the scheduled arraignment, or on February 21, 2017, Baccay
filed a Motion to Quash^ before the Court, anchored on Rule 117, Section 3(d)
of the Rules of Court and arguing that the Ombudsman had no authority to
file the Information against him because it incurred "inordinate delay" in the

^ Dated March 6,2015 in OMB-L-A-12-0360-G, entitled " Decena v. Baccay and Samonte " Record,
Vol. l,p.514.
^ Dated March 6,2015 in OMB-L-C-12-0321-G, entitled "Decena v. Baccay and Samonte."
" Record, Vol. 1, p. 521.
^ G.R. Nos. 140619-24, March 9,2001.
® Dated January 6,2017. Record, Vol. 1. p. 49.
^ Via Order dated January 12,2017. Record, Vol. 1, p. 56.
® Record, Vol. 1, p. 56.
' Record, Vol. 1, pp. 79-84.
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issuance of the Resolution directing its filing. The prosecution filed an
Opposition thereto, maintaining that the Motion violates the three-day
notice rule and that mere "inordinate delay" will not remove fi-om the
Ombudsman the authority to institute criminal proceedings before the
Sandiganbayan.^^ Pending resolution of the said Motion, the arraignment was
moved to March 28,2017.'^

Thereafter, in a Resolution^ dated March 21, 2017, the Court denied
the Motion to Quash, agreeing with the prosecution that inordinate delay is
not a ground for the quashal of an Information.^^

On March 28, 2017, Baccay was arraigned. Assisted by his counsel,
Baccay pleaded "not guilty" to the charge against him.^^

Pre-trial was thereafter held and terminated on October 26, 2017.^^
During the said proceedings, the parties entered into the following
stipulations:

1. The identity of accused Danilo Lingan Baccay (Baccay);
2. That accused Baccay is the City Vice Mayor, Tuguegarao City,
at the time material to this case;
3. That a Codification Committee for the Codification Project of
the City Council, Tuguegarao, Cagayan was created by accused
Baccay pursuant to Memorandum Order dated April 03, 2009.
(Exh. L for the prosecution and 1-c for the defense);
4. That accused Baccay is the Head of the Review Committee of
the Codification Committee pursuant to Exhibit L of the
prosecution and Exhibit 1-c of the defense;
5. That the Codification Committee was tasked to finish the

codification project until December 31, 2009. (Exh. L for the
prosecution and 1-C for the defense);
6. That the proceeds of the cash advance were released through
Landbank Check No. 0002134955 dated April 16, 2009,
amounting to Php400,000.00. (Exh. A-3 and R for the
prosecution and Exh. 4 for the defense);
7. That the payee of the cash advance is Christopher A. Samonte
(Exh. A-3 and R for the prosecution and Exh. 4 for the defense).
Head of the Technical Team, Codification Committee. (Exh. L
for the prosecution and 1-C for the defense);

Record, Vol. 1. pp. 106-107.
" Record, Vol. 1, pp. 89-95.
'2 Record, Vol. l,pp. 107-108.
" via Order dated March 21,2017.

Record, pp. 105-111.
Record, pp. 109-110.
Record, p. 119.
via Order dated October 26,2017. Record, pp. 209.
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8. That, at the time material to this case, Christopher A. Samonte
was the Local Legislative Staff Officer IV under the Office of the
Sangguniang Panlungsod, which is headed by accused Vice
Mayor Baccay as Head of the Office of the Sangguniang
Panlimgsod, Tuguegarao City (Exh. P for the prosecution and
Bxh. 11 for the defense);
9. That accused Baccay, as authorized signatory of the check,
identified the payee Samonte and guaranteed his identity as
required by Landbank;
10. That no liquidation was made as of December 31, 2009 of
Landbank Check No. 0002134955 dated April 16,2009;
11. That Demand Letters sent by the Commission on Audit
(COA) were all addressed to Mr. Christopher Samonte; and
12. The existence, authenticity, and due execution of all the
common exhibits of the prosecution and the defense.*®

They also marked their respective documentary evidence and identified
the following issues for this Court's resolution:

Commoii Issue:

Whether or not accused Danilo L. Baccay is liable for failure of
accountable officer to render accounts under Article 218, Revised Penal Code.

For the Accused:

1. Whether or not accused Baccay is the accoimtable officer with
respect to the subject cash advance;
2. Whether or not Baccay received the proceeds of the subject cash
advance fi*om Christopher Samonte.*^

Meanwhile, on November 6, 2017, the prosecution moved for the
suspension pendente lite of Baccay for ninety (90) days, which the
Sandiganbayan granted in a Resolution^® dated December 6, 2017. Baccay
sought the reconsideration^* thereof but to no avail.

Two days later, or on November 8, 2017, the Supreme Court issued a
Minute Resolution^^ in G.R. No. 231830 entitled Office of the Ombudsman
V. Christopher A. Samonte,'' denying the petition for "failure to sufficiently
show that the [Court of Appeals] committed any reversible error in the

Record, Vol. 1, pp. 211-212.
"Record, Vol. l,p.223.
2® Record. Vol. 1, pp. 295-297.
Record, Vol. 1. pp. 312-314.

22 Record, Vol. 1. pp. 526-527.
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challenged decision and resolution as to warrant the exercise by this Court of
its discretionary appellate jurisdiction."^^

EVIDENCE

For the Prosecution:

To substantiate the charge filed, the prosecution presented testimonial
and documentary evidence.

Testimonial:

The following witnesses testified:

Christopher A. Samonte (Samonte), Chief Political Affairs Officer at
the House of Representatives under the Office of Congressman Randolph S.
Ting, in his Judicial Affidavit^"* testified that he was a Local Legislative Staff
Officer IV (LLSO IV) of the City Council of Tuguegarao City, Cagayan at
the time material to the case. He also stated that at that time, the head of the
City Council was then Vice Mayor Baccay, to whom he directly reported.
According to him, part of his duties then was to render technical support or
assistance to Baccay and the City Council as well as other functions that
Bacay may direct him to perform.

He further testified that via Memorandum Order dated April 3, 2009,
Baccay designated him as Head of the Technical Team of the Codification
Committee. According to him, he had various duties as Head of the Technical
Team but he was unable to perform all of them due to his resignation prior to
the project's completion. He added that Baccay also verbally instructed him
to be the payee of financial documents for the release of funds for the project,
including the questioned Landbank Check No. 0002134955 dated April 16,
2009 in the amount of Php400,000.00. As for the request for release of funds,
he testified that Baccay, being the Head of the Requesting Office, was the one
who made the request for the release of funds by signing the Obligation
Request.

As regards the Landbank Check in question, Samonte averred that he
did not have any participation in the encashment thereof and upon the
instruction of Baccay's secretary, Aureen Narag, he signed the dorsal portion
of the check and the Disbursement Voucher in good faith and believing that
the funds are needed for the project. He added that Baccay took charge of the
release of funds for the implementation of the project and that, whenever
certain supplies are needed, requests for such were forwarded to Baccay's
office.

23 Record, Vol. l.p. 526.
24 Record, Vol. 1, pp. 336-349.
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He likewise testified about the circumstances of his resignation, stating
that aside from Baccay's acceptance of his letter of resignation, he was also
given an Accountability Clearance dated July 6, 2010 signed by Baccay.
According to him, the Accountability Clearance is a requirement for his
transfer to the House of Representatives and that it is proof that he has been
cleared of all money and/or official property responsibilities and
accountabilities in his previous employment. He then mentioned that this
Accountability Clearance has been submitted to the Human Resource Office
of the House of Representatives.

He also recalled that after his transfer, or on February 2011, he received
a Demand Letter from the COA dated February 24, 2011, relevant to the
alleged unliquidated accumulated cash advances under his name, totalling
Php442,160.00. He then informed Baccay through his staff, Narag and Jomel
Capalungan (Capalimgan) of the Demand Letter and asked why the said cash
advance was not yet liquidated despite lapse of time. He added that according
to them, the project was yet to be completed thereby preventing them from
liquidating the amount. He then mentioned that they gave the commitment
that it will be liquidated upon the project's completion. However, the
following year, he received another Demand Letter from the COA, dated
January 30,2012, covering the same subject matter. He again communicated
with Baccay's staff but failed to obtain a categorical answer. Eventually, he
discussed the matter with State Auditor Juanita A. Capili (Capili) who issued
the demand letters and explained the situation. After several failed attempts to
get a categorical answer from Baccay's office, he resorted to borrowing money
from various people in order to raise the amount in question and paid the
amount in cash on April 19,2012, hoping that he may someday be reimbursed
by Baccay.

Despite payment, however, he received a complaint from Cecilio B.
Decena (Decena) against him and Baccay involving the questioned amoimt,
filed before the Office of the Ombudsman. The Ombudsman found probable
cause to file a case against him before the Sandiganbayan. As regards the
administrative aspect of the case, he was suspended for one (1) month without
pay, for which he was later absolved by the CA, which was affirmed by the
Supreme Court.

On Cross-Examination,^^ Samonte testified that he was made to sign
the blank dorsal portion of the check twice and to leave a space in between
the signatures. Later, he found out that the dorsal portion where he affrxed his
signature had been stamped "Received Payment," although he did not receive
even a portion of the Php400,000.00. He likewise maintained that he signed
the disbursement voucher because he was asked to do so by Narag, even
though he did not have custody of the funds covered by the voucher.

" TSN dated January 31,2018, pp. 47-55.
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He also denied having disbursed even a portion of the Php400,000.00
and that their procedure was that if they needed supplies, materials, and snacks
during the implementation of the project, they gave their requests to Narag.^^

As regards the questioned liquidation, Samonte narrated that when he
received the Demand Letters from COA, he called the Office of Baccay to
inquire about the non-liquidation and they told him that they will liquidate it
upon the completion of the codification project.^^

Anent the fact that being the payee of any check for the funding of the
project was not among the listed duties of Samonte as Head of the Technical
Team for the project, Samonte explained that he only agreed to be named as
payee in the questioned check because of Baccay's superiority and his
representations that it is he (Baccay) who will be handling the proceeds of the
check.^®

With respect to his payment of the amount in question, he testified that
he did not ask Baccay that he be reimbursed of the amount.^^

Director Evelyn G. De Jesus, Director II of the Human Resource
Management Service, House of Representatives, was called by the
prosecution to testify. Her testimony was, however, dispensed with after the
parties stipulated on the following: that she is the official custodian of
personnel files or 201 Files of Members of the House of Representatives
including other documents; that she submitted the certified true copy of the
Accoimtability Clearance in question, bearing her stamp signature which was
certified on the basis of the file on record; that a copy of the Accountability
Clearance issued to Samonte is retained at the HRMS House of

Representatives and was brought at the hearing; and that the Accountability
Clearance is a requirement of HRMS for all employees who previously served
the government.^®

The defense then made the following counter stipulations: that the
Accountability Clearance submitted by Samonte does not bear a stamp receipt
from the HRMS; that it is not indicated in said Clearance when the office
received it and who received such; and that Dir. De Jesus has no personal
knowledge whether the Clearance submitted is actually genuine and
authentic.^*

^ TSN dated January 31,2018, p. 67.
^ TSN dated January 31,2018, p. 70-71.
^ TSN dated Januaiy 31,2018, pp. 79-81.
29 TSN dated March 1,2018, p. 10.
20 TSN dated January31,2018, pp. 13-16.
2' TSN dated Januaiy 31,2018, p. 17.

\
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Cecilio B. Decena (Decena), Consultant in the Office of Cong.
Randolph S. Ting. He testified that he used to be employed as a Local
Legislative Staff Assistant to the Sangguniang Panlungsod of Tuguegarao
City. He manifested that he was the one who executed the Complaint Affidavit
against Samonte and Baccay relative to the unliquidated amoimt in question.

On cross-examination, he testified that he filed the complaint against
Baccay before the Ombudsman on May 24, 2012 when he was already
dismissed from service and that it was Baccay who terminated his
employment. He added that his reinstatement was later ordered by the Civil
Service Commission (CSC). Decena also denied having harbored ill feelings
against Baccay in view of his separation from service.^^

As to his account of Samonte's involvement in the factual millieu of the

present case, Decena testified that at the time he executed the Complaint
Affidavit, he had no knowledge of the arrangement between Baccay and
Samonte that Samonte will only be the designated payee in the Landbank
Check.^^

On redirect examination, Decena testified that he filed an Affidavit of
Desistance dated December 15, 2015 insofar as Samonte is concerned, when
he came to know about the arrangement between Baccay and Samonte.^'^ On
recross, he stated that at the time he filed said Affidavit of Desistance, he was
already hired as a consultant in the Office of Cong. Ting, making him and
Samonte co-workers.

Documentary:

After the above witnesses testified, the prosecution offered the
following documentary evidence which the court admitted in a Resolution
dated May 30,2018, viz:

Exhibit "A," Original copy of the Complaint-Affidavit of Cecilio Balisi
Decena. Exhibit "A-1," Photocopy Obligation Request No. 100-09-04-
1365 dated April 15, 2009. Exhibit "A-l-a," Certified Xerox Copy of
Program of Work and Bill of Materials of the Project Code of General
Ordinances. Exhibit " A-l-b," Certified Xerox Copy of Program of Work
and Bill of Materials of the Project City Revenue Code. Exhibit "A-l-c,"
Certified Xerox Copy of Program of Work and Bill of Materials of Revision
of City Solid Waste Code. Exhibit "A-l-d," Certified Xerox Copy of
Program of Work and Bill of Materials of the City Environment Code.
Exhibit "A-l-e," Certified Xerox Copy of Program of Work and Bill of
Materials of City Health and Sanitation Code. Exhibit "A-l-f," Certified
Xerox Copy of Program of Work and Bill of Materials of Child and Youth
Welfare Code. Exhibit "A-l-g," Certified Xerox Copy of Program of

TSN dated December 4,2017, p. 19.
TSN dated December 4,2017, p. 21.

^ TSN dated December 4,2017, p. 29-31.
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Work and Bill of Materials of Gender and Development Code. Exhibit "A-
2," Disbursement Voucher No. 1507 dated April 15,2009. Exhibit "A-3,"
Frontal Copy of Landbank Check No. 0002134955 dated April 16, 2009,
Pay to the Order of Christopher A. Samonte, signed by Danilo Baccay, City
Vice Mayor, Buenaventura F. Lagundi, City Treasurer (certified xerox copy
from the original). Exhibit "A-4," COA Demand Letter dated February 24,
2011 addressed to Christopher A. Samonte, signed by Juanita Capili, State
Auditor IV, Audit Team Leader. Exhibit "A-5," COA Demand Letter
dated January 30, 2012 addressed to Christopher A. Samonte, signed by
Juanita Capili, State Auditor IV, Audit Team Leader. Exhibit "B," Origin^
Copy of die Counter-Affidavit of Christopher Samonte filed before the
Office of the Ombudsman. Exhibit Paragraph 5 (d) of said Counter-
Affidavit. Exhibit "B-2," Paragraph 5 (e) of the said Counter-Affidavit.
Exhibit "B-3," Annex 1 of Counter-Affidavit which is the Letter dated
June 28, 2010 of Danilo L. Baccay, City Vice Mayor addressed to
Christopher A. Samonte. Exhibit "B-4," Annex 2 of the Coimter-Affidavit
which is the Accountability Clearance dated July 6, 2010 of Christopher
Samonte, signed by Danilo L. Baccay (provisionally marked). Exhibit "F,"
Certified true copy of the Audit Observation Memorandum No. 12-001
dated February 8,2012 signed by Juanita A. Capili and Jacinto P. Soriano.
Exhibit Annex A of the AOM, the Aging of Advances to Officers
and employees as of December 31, 2011 (General Fund). Exhibit "F-2,"
Annex B of the AOM, the Aging of Advances to officials and Employees
as of December 31,2011 (Special Education Fimd). Exhibit "F-3," Annex
C of the AOM which is the Trust fund - Aging of Advances to officers and
employees as of December 31,2011. Exhibit "I," Certified true copy form
the COA of the Disbursement Voucher No. 1507 dated April 15, 2009,
Approved for Payment, signed by Josephine Nagui, Buenaventura Lagundi
and Christopher Samonte. Exhibit " J," Certified true copy from COA of
the Certification dated April 19, 2009 issued by Josephine Nagui, City
Accoimtant, Tuguegarao City. Exhibit "K," Certified true copy from COA
of the Program of Work and Bill of Materials of the Project - codification
of ordinances, prepared by Christopher Samonte, approved by Danilo L.
Baccay. Exhibit "Q," Certified true copy from PBRMO Tuguegarao of
Personal Data sheet of Christopher A. Samonte. Exhibit "U" and
Certified photocopy of the original as submitted by Josephine B. Nagui of
the Landbank Check No. 00021334955 dated April 16, 2009 front and
dorsal portions. Exhibit "B-5," Annex 3 of the Counter-affidavit which is
Official REceiptNo. 1026979 dated April 19,2012 (provisionally marked).
Exhibit "C," Certified true copy of the Demand letter dated February 24,
2011 addressed to Christopher Samonte issued by COA State Auditor,
Juanita A. Capili. Exhibit "D," Certified true copy of Demand Letter dated
January 30, 2012 addressed to Christopher Samonte issued by COA State
Auditor, Juanita A. Capili. Exhibit "E," Certified true copy from COA of
Official Receipt No. 1026979. Exhibit "G," Certified true copy from COA
of the Landba^ check No. 0002134955 dated April 16, 2009 Pay to the
Order of Christopher Samonte, signed by Danilo L. Baccay and
Buenaventura Lagundi. Exhibit "G-1," Dorsal portion of the check.
Exhibit "H," Certified true copy from COA of the Obligation Request No.
100-0904-1365 dated April 15, 2009, signed by Danilo L. Baccay and
Juanito A. Calubaquib. Exhibit "L," Certified true copy from the
Sangguiniang Panlungsod Secretary Joel Joseph Ehipto of Memorandum
Order dated April 3,2009, pertinent to the creation of a Committee for the
Codification of enacted and implemented ordinances in Tuguegarao City,

■•t
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signed by Danilo L. Baccay, City Vice Mayor. Exhibit "M," Memorandum
Order dated April 4, 2011 from Danilo L. Baccay, City Vice Mayor,
regarding the creation of the Codification Committee and Technical
Working Group for the codification project of the Sangguniang Panlungsod
of Tuguegarao City. Exhibit "N," Original copy of the Service Record of
Christopher A. Samonte. Exhibit "O," Certified xerox copy from HRMO
Tuguegarao City of the Personal Data Sheet of Danilo L. Baccay. Exhibit
"P," Original copy of the Service Record of Christopher A. Samonte.
Exhibit "R," Landbank Check No. 0002134955 dated April 16, 2009.
Exhibit "R-l-d," Signature of Danilo L. Baccay. Exhibit "W," Photocopy
of Urgent Motion for the Preventive Suspension of Respondent Vice-Mayor
Danilo L. Baccay filed by Cecilo B. Decena dated December 12,2012, filed
before OMB-Luzon. Exhibit "CC," Original Copy of Court of Appeals
Decision dated November 29,2016, CA-G.R. SP No. 145884, Christopher
A. Samonte vs. Cecilio B. Decena. Exhibit "DD," Supreme Court
Resolution. Exhibit "X," Original Copy of Court Appeals Decision dated
November 29, 2016, CA-G.R. SP No. 145884, Christopher A. Samonte v.
Cecilio B. Decena.

In the same Resolution, the Court did not consider the following
evidence, for not having been formally offered:

Exhibit "F", Certified True Copy of the Audit Observation Memorandum
No. 12-001 dated date dFebruary 8, 2012, consisting of 2 pages with
attachments: AOM signed by Juanita A. Capili and Jacinto P. Soriano.
Exhibit "S", Original notarized Certification dated April 3, 2017, issued
by Josephine B. Nagui. Exhibit "T", Subsidiary Ledger from May 29,2001
to May 29,2017, imder the account of Christopher Agoto Samonte. Exhibit
"V", Original certification from the City Accountant as to the liquidation
or non-liquidation of the subject cash advance. Exhibit "Y", Original copy
of Service Record of Aureen Aileen Calubaquib Narag. Exhibit "Z",
Original copy of Service Record of Jonathan Ramirez Narag. Exhibit
"AA", Original copy of Service Record of Jomel Casibang Capalungan.
Exhibit "BB", Original copy of Service Record of Olivia Batulan Tambo,
for not being offered by ihe prosecution, hence, wil not be considered
pursuant to Section 34, Rule 132 of the Revised Rules of Evidence.

Evidence for the Defense

In support of Baccay's defense, testimonial and documentary evidence
were submitted.

Testimonial:

The following witnesses testified:

Accused Danilo Lingan Baccay, City Councilor of Tuguegarao City.
He testified that as then Vice Mayor, his functions included being the
Presiding Officer of the Sangguniang Panlungsod and the Head of the Office

f
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of said Sanggunian.^^ He added that as Head of the Sanggunian, he issued
Memorandum Order dated April 3, 2009, naming the various
committees/teams responsible for the codification project and that he
designated Samonte as head of the Technical Committee, explaining that he
designated Samonte as such in view of the latter's position and
qualifications.^^ As to whether there is a law or ordinance to support his act of
appointing Samonte to said position, he stated that his basis was the Local
Government Code (LGC) where it was stated that as Head of the Sanggunian,
the Vice Mayor has the authority to appoint and sign vouchers and pay salaries
and wages of the employees. He added that all the members of the codification
committee were appointed by him.^^

With respect to the funding for the project, Baccay testified that it was
Samonte who came up with the estimate of Php400,000.00, which he
(Baccay) indorsed to the Mayor, and that it was the Mayor who approved this
amount imder the City's annual budget.^^ Baccay added that the end user of
the fund is the codification committee. He also explained that as proponent of
the project, he exercised oversight functions over the project and the release
of the budget, in that he checked on the committee's work from time to time.
He added that periodic progress reports and reports on expenditure were
submitted to him."*®

Explaining the procedure undertaken in securing the Php400,000.00
flmding, Baccay narrated that he designated Samonte as payee in the
Landbank check through an Obligation Request which was supported by
Programs of Work and Bill of Materials. He added that he did not consider
whether Samonte was a bonded public officer since his designation as Head
of the Technical Committee qualified him to become the payee thereof."^^ The
Obligation Request was then submitted to the City Budget Officer and after
determination Aat funds were available, the Office of the Treasurer prepared
a Disbursement Voucher certified by the City Accountant and City Treasurer.
Then as City Vice Mayor, he approved the payment to Samonte of the cash
advance of Php400,000.00'^^ and signed the check as drawer thereof. As
regards Samonte's claims as to the encashment by Narag of the said check,
Baccay maintains that such is procedurally infirm since Narag has no
authority to possess the check and the disbursement voucher."*"^

Judicial Affidavit of Danilo Baccay, Record, p. 62.
Judicial Affidavit of Danilo Baccay, Record, pp. 62-64.
" TSN dated September 19,2018, pp. 17-19.

TSN dated September 19,2018, pp. 17-19.
TSN dated September 19,2018, pp. 19-23.
TSN dated September 19,2018, pp. 27-28.
TSN dated September 19,2018, pp. 25-26.
Judicial Affidavit of Danilo Baccay, Record, pp. 63-65.
Judicial Affidavit of Danilo Baccay, Record, p. 67.

^ Judicial Affidavit of Danilo Baccay, Record, p. 66.
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Discussing his signature at the dorsal portion of the Landbank check in
question, Baccay maintained that Samonte tried to encash the check from the
bank but was unable to because he only had one proof of identity when the
bank required two. Thus, Samonte requested Baccay to sign the dorsal portion
of the check where it was stamped "Identified and Payment Guaranteed",
telling him that such was the bank manager's instruction - that he can have the
Head of Office guarantee his identity. He added that Samonte had him sign
said portion prior to the close of banking hours."^^ He recounted that Samonte
later called him, informing him that he was already in possession of the
Php400,000.00 proceeds of the check.'^^

As regards the custody and control of the amount, Baccay testified that
Samonte willingly accepted the responsibility of handling fiie fimds. He
maintained that aside from being a signatory to the check, he had no other
participation in its encashment. Furthermore, he insisted that the very reason
why he delegated Samonte as the payee is because he did not want to be
burdened with the additional task of having to contend with the demands of
the Technical Team for supplies."^^ He continued to testify that when Samonte
resigned, he did not turnover the amount to his (Baccay's) office. Explaining
why he did not take any legal action against Samonte, Baccay stated that he
was not in the position to pursue said legal action since there are other
agencies tasked to do so like the COA.^^ He also claimed that he prepared a
demand letter for Samonte to submit an accounting but it, too, was lost. He
learned later that Samonte retumed the entire amount to the City Government,
which was received and certified by the Treasurer."^^

Anent the completion of the codification project, Baccay explained that
the deadline for its completion was December 2009. They, however, failed to
complete the codification in view of Samonte's resignation. Thus, they were
only able to finish certain portions of the project but not the entirety thereof.^®
Despite such, according to him, the codification project continued even
though they lacked funds since Samonte did not turn over the remainder of
the funds to them. He manifested that they were able to finish one code - the
Revenue Code - where they utilized the data encoded by the Technical
Committee under Samonte. As for the other Codes, they are still working on
them.^^

Baccay posits that Samonte abandoned the project when he transferred
but he did not take any legal action against Samonte for the alleged
abandonment and that he only reminded him of his (Samonte's)

TSN dated September 19,2018, pp. 32-47.
^ TSN dated September 19,2018, p. 47.

Judicial Affidavit of Danilo Baccay, Record, p. 68.
TSN dated September 19,2018, p. 50.
TSN dated September 19,2018, p. 54.

^ TSN dated September 19,2018, pp. 28-29.
TSN dated September 19,2018, pp. 54-58.
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accountabilities.^^ Baccay adds that he placed his demand letter for Samonte
on his table but in view of the end of hds stint as Vice Mayor, the said letter
was lost in his former office.^^

As for Samonte's Accountability Clearance, Baccay denies having
issued such and insists that the Clearance held by Samonte differs from the
form used by the Tuguegarao City Government. He added that Samonte
should have secured a clearance from the Human Resource Management
Office (HRMO) of the City.^^

With respect to the administrative case against him, he manifested that
he was found guilty of simple negligence and that he was unable to exhaust
all legal remedies.^^

Aureen Aileen Narag, Administrative Aide 111, testified that she is part
of the Administrative Support Staff of the codification committee.
According to her, the task of the Administrative Supprt Staff was to assist the
codification committee in certain matters such as the photocopying of
documents, and the purchase of supplies and snacks upon the orders of
Samonte.^"^ She further narrated that Samonte had custody over the flmds of
the project and that in case purchases had to be made, he gave the needed
amounts to the Administrative Support Staff and that in turn, they will give
the receipts of the purchases to Samonte as proof that they purchased the
supplies as directed.^® She denied Samonte's claim that he coursed the request
for supplies to her. As regards the disbursement voucher, she explained that it
was her who recorded the voucher in their logbook after Baccay signed it.
Thereafter, the voucher was forwarded to the Office of the City Treasurer. She
denied that she made Samonte sign said Voucher, that she handled the
Landbank check, and that she was the one who encashed such.^^

On cross examination, Narag testified that she performs secretarial
duties and functions for Baccay, that her appointment being coterminous with
Baccay, the latter can terminate her services at any cost.^®

Anent the utilization of funds for the project, Narag testified that
whenever they needed funds for the expenses of the committee members, she
makes the request therefor to Samonte. She also explained that Samonte has
the cash advance for the project thus, she believes that the funds being released
by Samonte comes from the said cash advance, which belief she never verified

TSN dated September 19,2018, pp. 30-31.
TSN dated September 19,2018, pp. 31-32.

^ Judicial Affidavit of Danilo Baccay, Record, pp. 69-70.
TSN dated September 19,2018, pp. 51 -53.

^ Record, Vol. 2, p. 170. Judicial Affidavit of Aureen Aileen Narag.
Record, Vol. 2, p. 171. Judicial Affidavit of Aureen Aileen Narag.
Record, Vol. 2, pp. 171-172. Judicial Affidavit of Aureen Aileen Narag.
Record, Vol. 2, pp. 173-174. Judicial Affidavit of Aureen Aileen Narag.
TSN dated December 4,2018, pp. 26-27.
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with Samonte.^' As regards the expenses, Narag posited that she made two or
three requests to Samonte but such will not total Php400,000.00.^^

Jomel C. Capalungan, Administrative Assistant VI, testified that he is
a member of the Technical Team of the Codification Committee and that

Samonte, as Head of the team, was the one supervising them and handling
their requests for supplies. He also stated that they coursed their requests for
supplies to Samonte because he is the Head of the Technical Team and that
he has the funds for the project.^^

On cross examination, he testified that his task as a member of the
technical team of the codification committee was to encode ordinances and

resolutions of the Sangguniang Panlungsod of Tuguegarao and that Samonte
gave them instructions as to how to go about the encoding. With respect to the
needs of the technical team in terms of supplies, he stated that they went to
Samonte if they needed supplies, not money, because Samonte was the one in
charge thereof. He also testified that he has no knowledge whether Samonte
himself funded the supplies given to the team.^"^

On redirect examination, he posited that Samonte mentioned to him that
he (Samonte) was in possession of the funds.^^ He added that Samonte never
referred them to Baccay to get funding.^^ He then explained that whenever
they requested for supplies, Samonte would course the request to the Support
Team, which then bought the requested supplies with funds coming from
Samonte.^^

He added also that while they were able to encode Ordinances enacted
from 1947 up to the year 2000, they were unable to finish encoding all of the
Ordinances and stopped the encoding in 2009 because of Samonte's transfer.^^
As regards the source of Samonte's funds, he testified that Samonte was the
one advancing the amount from the Php400,000.00 budget.^^

Buenaventura F. Lagundi, City Treasurer of Tuguegarao City,
testified that he signed and certified the availability of funds for the subject
Disbursement Voucher prepared by the Sangguniang Panglungsod.^® Then,
upon their receipt of the Voucher bearing Baccay's signature and approval for
payment, he prepared and signed the subject Landbank check. The check was
then turned over to Baccay for signature and then to the Accountant for advise.

TSN dated December 4,2018, pp. 28-29.
" TSN dated December 4,2018, pp. 29-30.
^ Record, Vol. 2, pp. 121-124. Judicial Affidavit of Jomel Capalungan.
TSN dated October 10,2018, pp. 12-17.

^ TSN dated October 10,2018, pp. 19-20.
TSN dated October 10,2018, p. 20.
TSN dated October 10,2018, p. 21.

^ TSN dated October 10,2018, pp. 24-28.
TSN dated October 10,2018, pp. 26-28.
Record, Vol. 2, pp. 128-129. Judicial Affidavit of Buenaventura F. Lagundi.
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After these, the check was returned to the Office of the City Treasurer for
release to the payee (Samonte)7^ The check was later released to Samonte
pursuant to the Voucher and the Local Treasury Operations Manual7^ He also
stated that he knows that the check was released to Samonte himself in view

of Samonte's signature on the portion "Received for Payment" which signifies
receipt and release to him of the subject check. He then manifested that
Samonte is the proper party to whom the check can be released by his Office,
unless Samonte designated a duly authorized representative to do so which,
based on their records, said designation was not made.^"^ Buenaventura also
denied the allegation that it was Narag who had possession of the
Disbursement Voucher and Landbank check, explaining that their records are
bereft of any indication that Narag ever had custody over said documents.^^
As regards the encashment of the check, he stated that he presumes that it was
Samonte who encashed the check, being the designated payee thereof.^^

Lorenzo Saquing, a representative of Landbank. His testimony was
dispensed with in view of the stipulations of the parties on the following:

(1) that he has personal knowledge regarding the encashment of
Landbank Check No. 002134955;

(2) that he is the present Bank Manager of Landbank of the Philippines,
Tuguegarao City;
(3) as such, he is familiar with banking procedures regarding encashment
of checks pursuant to General Banking laws and Central Bank laws;
(4) that since April 16,2009 until the present, there has been no change
in the procedure for presentation of check to the bank and payment of
the same to a particular payee; and
(5) according to existing general banking rules and regulations, the payee
is to personally appear before the bank for the encashment of the check,
with counter-stipulation on the part of the Public Prosecutor that certain
arrangements can be made as regards encashment of check in a locality.^^

Documentary:

After the testimony of the above witnesses, the defense offered the
following documentary evidence:

Exhibit "1," Counter-Affidavit of Danilo L. Baccay, Exhibit "1-a," Certified
Xerox Copy of Memorandum dated February 21, 2012 regarding the
termination of the services of Mr. Cecilio B. Decena effective March 1,2012.

Exhibit "1-b," Certified photocopy of the Certification from the Office of the

Record, Vol. 2, p. 129. Judicial Affidavit of Buenaventura F. Lagundi.
^ Record, Vol. 2, p. 130. Judicial Affidavit of Buenaventura P. Lagundi.
^ Record, Vol. 2, p. 130. Judicial Affidavit of Buenaventura P. Lagundi.

Record, Vol. 2, p. 130. Judicial Affidavit of Buenaventura P. Lagundi.
Record, Vol. 2, p. 131. Judicial Affidavit of Buenaventura P. Lagundi.
Record, Vol. 2, p. 131. Judicial Affidavit of Buenaventura P. Lagundi.
" Record, Vol. 2, p. 160. Order dated October 24,2018.
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Tuguegarao City Accountant that Christopher Samonte made cash advance on
April 16,2009 amounting to P400,000.00 and returned the same as per OR No.
1026879. Exhibit Certified true copy from COA of Official Receipt
No. 1026979 dated April 19, 2012. Exhibit Certified true copy of
Memorandum Order dated April 3, 2009, pertinent to the creation of a
Committee for the Codification of enacted and implemented ordinances in
Tuguegarao City, signed by Danilo L. Baccay, City Vice Mayor. Exhibit "1-
d," Memorandum Order dated April 4,2011 from Danilo L. Baccay, City Vice
Mayor, regarding the creation of the Codification Committee and Technical
Working Group for the codification project of the Sangguniang Panlungsod of
Tuguegarao City. Exhibit "2," Certified true copy from COA of the
Obligation Request No. 100-0904-1365 dated April 15,2009, signed Danilo L.
Baccay and Juanito L. Calubaquid. Exhibits "3," "3-a," "3-b," "3-c," "3-
d," "3-e," and "3-f," Various Program of Work and Bill of Materials. Exhibit
"4," Landbank Check No. 0002134955 dated April 16, 2009. Exhibit "5,"
Certified true copy of the demand letter dated February 24, 2011 addressed to
Christopher A. Samonte issued by State Auditor Juanita A. Capili. Exhibit
"6," Certified true copy of Demand Letter dated January 30, 2012 addressed
to Christopher A. Samonte issued by State Auditor Juanita A. Capili. Exhibit
"7," Original copy of the Service Record of Danilo L. Baccay. Exhibit "8,"
Certified xerox copy from the HRMO Tuguegarao City of the Personal Data
Sheet of Danilo L. Baccay. Exhibit "10," Certification of MymaBalao, Head
of the HRMO, that there is no record available of the Accountability Clearance
of Mr. Christopher Samonte. Exhibit "11," Original copy of the Service
Record of Christopher A. Samonte. Exhibit "12," Original Certification from
the City Accountant as to the non-liquidation of the subject cash advance by
Christopher Samonte prior to April 19, 2012. Exhibit "13," Disbursement
Voucher.

which this Court admitted in a Resolution dated January 10, 2019.^®

In the same Resolution, the Court excluded Exhibit "9", Certified
Xerox Copy of the Duplicate Copy on File of the Office Clearance fi*om the
Office of the Mayor, for not having been properly authenticated by the legal
custodian thereof in accordance with the Flules on Evidence.

In a Manifestation dated January 24, 2019, the prosecution stated that
it will no longer present rebuttal evidence and submitted the case for decision,
subject to the filing of their respective memoranda.^^ In a Resolution dated
February 19, 2019, the Court directed the parties to submit their memoranda
within thirty (30) days fî om notice.^®

On April 8 and 25, 2019, the prosecution and defense submitted their
respective Memoranda.

In its Memorandum, the prosecution maintained that Baccay is guilty
of the crime charged and that Samonte was able to narrate accused's alleged

'8 Record, Vol. 2, pp. 243-246.
Record, Vol. 2, pp. 251-252.

8® Record, Vol. 2, p. 253.

/



Decision

People vs. Baccay
SB-16-CRM-1297

Page 17

modus. Too, the prosecution mentioned that Samonte was acquitted by the
Municipal Trial Court of Tuguegarao City of the criminal case against him
involving this anomaly. The reason for the judgment was, however, not
mentioned.®'

The defense, on the other hand, insists that the evidence submitted by
the prosecution was insufficient to sustain a judgment of conviction against
him and maintains that Baccay did not at any time possess the cash advance
subject of the instant case.

FINDINGS AND RULING OF THE COURT

Article XI [Accountability of Public Officers], Section 1 of the 1987
Constitution declares that:

"Section 1. Public office is a public trust. Public officers and
employees must, at all times, be accountable to the people, serve them
with utmost responsibility, integrity, loyalty, and efficiency; act with
patriotism and justice, and lead modest lives." (emphasis ours)

In order to strengthen and enforce this declaration, the organic law
mandated the creation of the COA, tasked to "xxx examine, audit, and settle
all accounts pertaining to the revenue and receipts of, and expenditures or uses
of funds and property, owned or held in trust to, the Government, xxx." Thus,
all monies and property officially received by any person in whatever capacity
and in whatever occassion must be duly accounted for, and must be duly
receipted and acknowledged officially.®^ Consequently, in the handling of
government funds, proper accounting thereof is required and failure to do so
can give rise to civil, criminal, and administrative liability.

In the case before this Court, the prosecution contends that Baccay, a
public officer, violated Article 218 of the Revised Penal Code when he failed
to render an account of the Php400,000.00 flmd for the Codification Project
in the City of Tuguegarao within the prescribed period as provided under COA
Circular No. 97-002, dated February 10, 1997, in relation to Section 340,
Republic Act No. 7160, the Local Government Code.

Verily, Article 218 of the Revised Penal Code, provides that:

Art. 218. Failure of accountable officer to render accounts. — Any
public officer, whether in the service or separated therefrom by resignation
or any other cause, who is required by law or regulation to render account
to the [Commission on Audit], or to a provincial auditor and who fails to do
so for a period of two months after such accounts should be rendered, shall
be punished by prision correccional in its minimum period, or by a fine
ranging from 200 to 6,000 pesos, or both.

Memorandum, p. 11.
^ Campomanes v. People^ G.R. No. 161950, December 19,2006.

/ /'
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Owing to the very delicate and sensitive position a public officer holds,
for one to be found guilty of failure to render accounts under the above
provision, the prosecution must prove beyond reasonable doubt the
concurrence of the following elements:

1. that the offender is a public officer, whether in the service or
separated therefirom;
2. that he must be an accountable officer for public flmds or
property;

3. that he is required by law or regulation to render accounts to
the Commission on Audit, or to a provincial auditor; and
4. that he fails to do so for a period of two months after such
accounts should be rendered.®^

Elementary is the rule that proof beyond reasonable doubt, the quantum
of evidence required before a court may hand down a guilty verdict against an
accused, is that evidence which produces conviction in an unprejudiced
mind.®"* It does not mean such a degree of proof, excluding possibility of error,
that produces absolute certainty.®^ Thus, proving the guilt of the accused with
moral certainty suffices.^^

Equally basic and well-entrenched is the principle that the prosecution
must rely on the strength of its evidence and not on the weaJmess of the
defense in attempting to prove its case and convince the Court of the accused's
guilt beyond a reasonable doubt and must, therefore, be convicted of the crime
charged.^^

Gauging fi-om the elements mentioned above, let us now determine
whether the prosecution was able to show the concurrence of these elements
with the requisite quantum of evidence in criminal proceedings, that is proof
beyond reasonable doubt.

First element:

Baccay is a Public Officer

A public officer is any person who, by direct provision of law, popular
election, or appointment by competent authority, shall take part in the
performance of public functions in the Government of the Philippine Islands,
or shall perform in said Government or in any of its branches public duties as
an employee, agent, or subordinate official, or any rank or class.®®

Lumauig v. People, G.R. No. 166680, July 7,2014.
" Rule 133, Section 2, Rules of Court.

Rule 133, Section 2, Rules of Court.
Rule 133, Section 2, Rules of Court.

^ See Macqyan, Jr. v. People, G.R. No. 175842, March 18,2015.
Zoleta V. Sandiganbayan, G.R. No. 185224, July 29,2015.
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In this case, there is no question that the first element is present. It is
not denied that Baccay was the Vice Mayor of Tuguegarao City at the time
material to this case, making him a public officer.

This being so, the meat of the controversy therefore lies on the existence
of the second and third elements which call for a definitive finding on whether
or not Baccay, as Vice Mayor, is an accountable officer who is duty bound to
render an account of the Php400,000.00 budget for the codification project of
the city government to the COA. On this note, it is therefore worth
emphasizing that there is a variance between the second and third elements of
the crime. The second element is hinged on whether the person charged is an
accountable officer, while the third focuses on whether the person charged is
required by law to render an account to the COA. The former refers to a
characteristic of the position, and the latter, to a duty to report and liquidate.

It is for this reason that it is necessary for this Court to determine
whether as Vice Mayor, Baccay is an accountable officer within the purview
of the second element of Article 218 of the Revised Penal Code.

Second Element:

Baccay is an accountable officer

An assessment of relevant laws and jurisprudence convinces this Court
that indeed a Vice-Mayor is an accountable officer.

In Frias, Sr. v. People,^^ the Supreme Court made the following
pronouncements as regards the question who is an accountable public officer
covered under Article 218 of the Revised Penal Code, thus:

Under the Government Auditing Code of the Philippines, an
accountable public officer is a public officer who, by reason of his office, is
accountable for public funds or property The Local Government Code
expanded this definition with regard to local government officials. Section
340 thereof provides:

Section 340. Persons Accountable for Local Government Funds.
— Any officer of the local government unit whose duty permits
or requires the possession or custody of local government
funds shaU be accountable and responsible for the
safekeeping thereof in conformity with the provisions of this
title. Other local officials, though not accountable by the nature
of their duties, may likewise be similarly held accountable and
responsible for local government funds through their
participation in the use or application thereof, (emphasis
supplied)

8' G.R. No. 171437, October 4,2007.

i
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In the case of a Vice Mayor, Section 456, Article II of the Local
Government Code, which enumerates the duties of the City Vice-Mayor,
provides that he shall be the presiding officer of the Sangguniang Panlungsod
and sign all warrants drawn on the city treasury for all expenditures
appropriated for the operation of the Sangguniang Panlungsod. Too,
Section 334 of the same Code states that "xxx. Vouchers and payrolls shall be
certified to and approved by the head of the department or office who has
administrative control of the fund concerned, as to the validity, propriety,
and legality of the claim involved, xxx"

In the same vein. Section 102 (1) of Presidential Decree No. 1445^^ (PD
1445), clearly assigns responsibility to the head of an agency of government
with respect to the funds and property of said agency. Thus:

Section 102. Primary and secondary responsibility.

1. The head of any agency of the government is immediately and
primarily responsible for all government funds and property
pertaining to his agency.

xxx

Here, Baccay himself admitted that, as Vice Mayor, it was he who
directed the release of the Php400,000.00 fund for the Sanggunian's
codification project via approving and signing the Obligation Request,
Disbursement Voucher therefor and subsequently, by signing the Landbank
check as drawer.^^ In negotiable instruments, a drawer is the one who has an
agreement with the bank to pay a check only to the payee.^^ In other words,
he is the one who directs a person or entity to pay the amount stated in an
instrument, such as, a person who writes a check xxx.^^ The drawer therefor,
exercises control over the account from which the check shall be debited fi*om

or deducted.

Taking these into consideration, it is clear that since Baccay held the
position of Vice Mayor, he was not only the head of a government office but
also, he had administrative control over the funds pertaining to the said office
since the use and release of said funds can only be done under his direction
and only with his approval.

Indeed, as enunciated in Frias, Sr.^^ local government officials become
accountable public officers either (1) because of the nature of their functions
or (2) on account of their participation in the use or application of public fimds.
Indubitably, Baccay is an accountable officer by virtue of the nature of his

^ Government Auditing Code of the Philippines.
Judicial Affidavit of Danilo Baccay, Record, Vol. 2, p. 63-67.

^ See Bank of America v. Associated Citizens Bank, et al, G.R. No. 141001, May 21
^ definitions.uslegal.com. Last accessed, April 21,2019.
^ G.R. No. 171437, October 4,2007.

, 2009.
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functions as Vice Mayor and Presiding Officer of the Sangguniang
Panlungsod during the time material to the case.

With this as the scenario, the more important question is, does his being
an accountable officer automatically render him responsible for rendering the
required account of the cash advance which he ordered released but possibly
had no custody over? The answer is in the negative.

Allow us to explain.

Third element: that he is required by law or regulation to render
accounts to the Commission on Audit, or to a provincial auditor

In this case, while accused Baccay is an accountable officer within the
ambit of the law, to the mind of the Court and considering the attending
circumstances found herein, he is not he required by law or regulation to
render accounts.

Briefly, the prosecution maintains that Baccay is the officer mandated
to render an account of the questioned funds since die purpose for which the
amount was dedicated was a project of the Sangguniang Panlimgsod,
spearheaded by him as Vice Mayor. Furthermore, the prosecution argues that
it was in fact Baccay who had custody over the funds and not Samonte.

For its part, the defense claims that Samonte should be the one who
shall render the account of the questioned amount of Php400,000.00. This is
so because he was not only the payee of the Landbank check subject of the
case, but was also the one who had full control and custody of the funds,
thereby, without doubt making him the officer responsible to render an
account thereof in accordance with law.

Foremost, it should be noted that much of the allegations and defenses
of the parties revolve around the question who between Baccay and Samonte
had custody over the amount in question. But is custody over such amount
necessary before the head of an agency can be held liable under Article 218
of the Revised Penal Code considering that the said provision itself makes no
mention of custody over government funds? To answer this, it is best that this
Court refer to the relevant statutes, issuances, and jurisprudence on the matter.

In COA Audit Circular No. 97-002 dated February 10, 1997, it is
provided that:

8. RESPONSIBILITY OF THE AGENCY HEAD

In (sic) shall be the responsibility of the Head of the Agency to ensure the
proper granting, utilization, and utilization (sic) of all cash advances in
accordance with these rules and regulations.

. f
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Then, there is Presidential Decree No. 1445^^ (PD 1445), specifically
Sections 102 and 104 thereof, where the agency head is given primary
responsibility for fimds and properties pertaining to his office, thus:

CHAPTERS

ACCOUNTABILITY AND RESPONSIBILITY FOR

GOVERNMENT FUNDS AND PROPERTY.

Section 102. Primary and secondary responsibility.

1. The head of any agency of the government is immediately and
primarily responsible for all government funds and property
pertaining to his agency.

XXX

Section 104. Records and reports required by primarily responsible officers.
The head of any agency or instrumentality of the national government
or any government-owned or controlled corporation and any other self-
governing board or commission of the government shall exercise the
diligence of a good father of a familv in supervising accountable officers

under his control to prevent the incurrence of loss of government funds

or pronertv. otherwise he shall be jointb^ and solidarily liable with the
person primarily accountable therefor. The treasurer of the local
government unit shall likewise exercise the same degree of supervision over
accountable officers imder his supervision otherwise, he shall be jointly and
solidarily liable with them for Ae loss of government funds or property
imder their control, (emphasis and underscoring ours)

An analysis of the above provisions reveals that while the head of the
agency has the duty to ensure the proper granting and utilization of funds
pertaining to his office, this task takes the character of an oversight or
supervisory function as opposed to the manual or clerical obligation to render
an account for auditing purposes. This conclusion is supported by the fact that
under the said COA Circular, a distinction between the accountable officer
tasked to liquidate the cash advance and the head of the agency can be gleaned.
There, it is stated that:

4. GRANTING AND UTILIZATION OF CASH ADVANCES

4.1. General Guidelines

XXX

4.1.4. Only permanently appointed officials shall be designated as
disbursing officers. Elected officials may be granted a cash advance only
for their official traveling expenses.

4.1.5. Only duly appointed or designated disbursing officers may
perform disbursing functions, xxx. (emphasis ours)

^ Government Auditing Code of the Philippines.
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Here, it can be seen that elected officials, such as a Vice Mayor, cannot
be designated as disbursing officers. Too, a reading of the requirements for
the grant of cash advance^^ shows that requests for cash advance must be
supported by a copy of authority by the Agency Head. Furthermore,
ItemsS^^

^ 4.2-4.4 of CO A Audit Circular No. 97-002, February 10,1997.

^ 5. LIQUIDATION OF CASH ADVANCES

5.1 The AO shall liquidate his cash advance as follows:

5.1.1 Salaries, Wages, etc. - within five (5) days after each fifteen (15) day/end of the month
pay period.

5.1.2. Petty Operating Expenses and Field Operating Expenses - within twenty (20) days after
the end of the year; subject to replenishment as frequently as necessary during the year.

5.1.3. Official Travel - within sixty (60) days after return to the Philippines in the case of
foreign travel or within thirty (30) days after return to his permanent official station in the case
of local travel, as provided for in EO 248 and COA Circular No. 96-004.

Failure of the AO to liquidate his cash advance within the prescribed period shall constitute a
valid cause for the withholding of his salaiy and the instruction of other sanctions as provided
for under paragraphs 9.2 and 9.3 hereof.

5.2 The AO shall prepare the Report of Disbursements (using Gen. Form No. ) in
three (3) copies and submit the same with duly accomplished vouchers/payrolls and supporting
documents to the Accountant. For payments based on receipts and invoices only, he shall also
prepare a liquidation voucher which shall be submitted with the report and supporting
documents to the Accountant. He shall ensure that receipt of the report is properly
acknowledged by the Accountant The AO shall be deemed to have complied with the
requirement of proper accounting for the cash advance upon the receipt by the Accountant of
the liquidation documents referred to above.

5.3 Within ten (10) days after receipt of the report and supporting documents from the AO,
the Accountant shall verify the report, record it in the books and submit the same with all the
vouchers/payrolls and supporting documents to the Auditor. The cash advance shall be
considered liquidated upon the recording thereof by the Accountant in the books of accounts
although not yet audited by the COA auditor.

5.4 Within thirty (30) days from receipt of the report and supporting documents from the
Accountant, the Auditor shall complete the audit. He shall issue the corresponding Credit
Notice to the AO to inform the latter of the amount allowed in audit and any suspensions and/or
disallowances made. In case of disallowance, a copy of the Credit Notice shdl be furnished
the Accountant who shall record the restoration ofthe cash advance for the amount disallowed.

The amount allowed in audit by the Auditor as contained in the Credit Notice shall be deemed
to have been settled.

5.5 The AO shall submit to. the Auditor the documents to settle his

suspensions/disallowances. When the documents are found in order, the Auditor shall lift the
suspension and/or issue another Credit Notice for the settled disallowance, copy furnished the
Accountant who shall draw a Journal Voucher to record the credit to the cash advance. In case

of cash settlement, the AO shall present the necessary Official Receipt to the Auditor for
notation.

5.6 The Credit Notice issued by the Auditor to the AO shall be deemed sufficient
compliance with the requirements of COA Circular No. 94-001 dated January 20, 1994
(Prescribing the Manual on Certificate of Settlement and Balances, Revised 1993).

5.7 When a cash advance is no longer needed or has not been used for a period of two (2)
months, it must be returned to or refunded immediately to the collecting officer.

f
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[Liquidation of Cash Advance] and 6^® [Handling, Custody and Disposition
of the Cashbook] of the same Circular sets forth the various reportorial duties
of the accountable officer, including the preparation of a Report of
Disbursements with supporting documents. Report of Disbursements, the

98

5.8 All cash advances shall be fully liquidated at the end of each year. Except for petty cash
fund, the AO shall refund any unexpended balance to the Cashier/Collecting Officer who will
issue the necessary official receipt.

5.9 At the start of an ensuing year, a new cash advance may be granted, provided that a list
of expenses against the previous cash advance is submitted. However, when no liquidation of
the previous cash advance is received on or before January 20, the Accountant shall cause the
withholding of the AO's salary.

5.10 The following reports and documents are required to support the liquidation:

5.10.1 Salaries, Wages, etc. - Report of Disbursements with all duly signed payrolls and/or
vouchers and all pertinent supporting documents, such as daily time records, approved leaves
of absence, etc.

5.10.2. Petty Operating Expenses

- Report of Disbursements with supporting documents
- Approved Requisition and Issue Voucher with the Certificate of Emergency Purchase,
if necessary
- Receipts, sales invoices
- Certificate of Acceptance/Inspection
- Duly approved trip ticket, if for gasoline
- Such other supporting documents as are required by the nature of the expense

5.10.3. Current Operating Expenditure

- Same requirements as those for salaries, wages, etc. and petty operating expenses,
supra.

- Canvass of at least diree suppliers (Not required if purchase is made while on
official travel)

5.10.4. Official Travel

- documents required to support the liquidation of cash advance for official travel, both
foreign and loc^ shall be as specified under COA Circular No. 96-004.

6. HANDLING, CUSTODY AND DISPOSITION OF THE CASHBOOK
6.1 A newly-appointed or designated AO shall start with a new cashbook. Before
discharging his duties, the new AO shall be briefed by the Accountant and the Auditor on the
proper recording of the transactions and other matters related to his work.

6.2 The AO shall maintain separate cashbooks for salaries, wages, allowances, etc. and for
petty operating expenses. The AO shall record the transactions in the prescribed cashbook
daily. He may record each invoice/ receipt/voucher individually or the total disbursements for
the day depending on the volume of the transactions.

6.3 The AO shall reconcile the book balance with the cash on hand daily. He shall foot and
close the books at the end of each month. The AO and the Accountant shall reconcile their

books of accounts at least quarterly.

6.4 The cashbooks shall be kept at the Office of the AO and then placed inside the safe or
cabinet when not in use. It may be taken from his custody only by the Auditor or an official
duly authorized by the Agency Head, who shall issue the necessary receipt.

6.5 When the AO ceases to be one, the cashbook shall be submitted to the Accountant or the
Treasurer (for local government units) and shall form part of the accounting records. No
clearance shall be issued to an AO if he fails to submit the cashbook as required.
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maintenance of a cashbook, among others, without mentioning that the agency
head shall have a hand in the preparation of said documents.

These reinforce the deduction that the participation of the Head of the
agency in the audit procedure for cash advances is limited to the grant of
authority to a government employee to be a disbursing officer and the
aforementioned supervisory function; and it is this appointment to be a
disbursing officer which makes the employee an accountable officer tasked to
perform the disbursing fimctions and to comply with the reportorial
requirements unde the COA Circular.

Withal, nowhere in PD 1445 and the COA Circular adverted to is
the agency Head made automatically responsible for complying with the
reportorial requirements of the audit process, regardless of whether he
has custody over the funds or not. PD 1445 only ascribes solidary liability
to the Head of the Agency in case the government incurs a loss or damage due
to the failure of the agency Head to perform its supervisory functions with the
diligence of a good father of the family. But, insofar as violation of Article
218 of the Revised Penal Code is concemed, it appears that if the head of the
agency did not have custody over the funds or is not required by law or
regulation to be a disbursing officer, he is not required to render an accoimt to
the COA covering said amount. This conclusion is further supported by
jurisprudence where no less than the Supreme Court took into account the fact
that the Head of the Agency had custody over the funds subject of the case in
deterniining whether he indeed violated Article 218 ofthe Revised Penal Code.
Thus, in FriaSy the Supreme Court held that Frias, Sr. is an accoimtable
officer liable to render accounts taking into consideration the following: he
was at that time a Municipal Mayor; he was the payee of the subject check;
and that he did not deny the fact that he received the amount in question.^®®

Taking the High Court's ruling in the Frias, Sr. case, it is imperative
therefore that custody over the funds to be liquidated is a pre-requisite before
the head of an agency can be required to render an account to the COA, failure
in which will open him to a criminal prosecution for violation of Article 218
of the Revised Penal Code. It is, therefore, up to the prosecution to prove
beyond a reasonable doubt whether Baccay had custody over the
Php400,000.00 in question for this case to prosper.

In this respect, the prosecution maintains that Baccay was the one who
had the Landbank check encashed, as well as custody over the funds therefrom.
They maintain that Samonte was merely the designated payee in the check;
that he did not personally have the check encashed nor did he receive the
proceeds thereof; and that he was made to sign the dorsal portion thereof in
blank, only to later find out that it has been stamped already in such a way

^ G.R. No. 171437, October 4,2007.
G.R. No. 171437, October 4,2007.
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that was made to appear that he signed the portion that signifies that he
received the payment when the check was encashed. The prosecution likewise
posits that it was Baccay who had custody and control over the said proceeds
of the check and that whenever the technical team of the codification

committee needed supplies, they had to course it through Narag considering
that the Php400,000.00 fund was under Baccay's control. True on it,
unfortunately, there was no evidence offered to corroborate these specific
claims. In other words, it was only Samonte who was saying those, with no
one backing him up.

For his part, accused denied Samonte's claims and insists that it was
Samonte who presented the check to the bank for encashment, collected the
proceeds of the check, and held the money for the committee. Accused
insisted that it was Samonte who took charge of the release of the funds
whenever the committee needed supplies, among others. In fact, witnesses
Narag and Capalungan stated in categorical terms that it was Samonte who
had control of the funds and that when supplies are needed, they would go to
Samonte.

Basic and well-entrenched is the rule in criminal proceedings that the
conviction of an accused must rest on the strength of the prosecution's
evidence and not on the weakness of his defense.*®^ Equally settled is the
principle that the credibility of the witness and his testimony are essential for
the determination of the weight of a particular testimony. Applying these
principles in the this case, this Court finds the prosecution's evidence gravely
insufficient to establish with moral certainty that it was Baccay who had
custody over the funds.

For clarity, let us weigh the evidence presented for each stage in the
process from the release of the check up to the disbursement of the proceeds
thereof in order to show that Baccay did not actually have custody over the
Php400,000.00 in question.

1. Release of the Landbank Check

Anent the release of the check, Samonte insists that he had nothing to
do with its release and that Narag, acting as Baccay's personal secretary, only
made him sign the Disbursement Voucher which signature is necessary before
Narag would be able to have the check released by the Treasurer's Office. The
prosecution did not present any evidence to support this alleged directive from
Narag or that this was done under Baccay's orders.

On the other hand, the testimonies of Narag and Lagundi point to
Samonte as the one who claimed the check when it was released by the

See Daayata, et al. v. People, G.R. No. 205745, March 8,2017.
See People v. Mangune, G.R. No. 186463, November 14,2012.

/
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Treasurer's Office, as further evidenced by his signature on the portion
"Received for Payment" in the voucher,'®^ which signifies receipt and release
to him of the subject Landbank check. Narag's denial of Samonte's claim
that it was she who had possession of the check and was the one who handled
such for Baccay up to its encashment, was sufficiently corroborated by
Lagundi's testimony that per their records, there is no evidence that it was
Narag who claimed the check from their office or that she was Samonte's
authorized representative for said purpose. Despite this, Samonte did not
rebut this claim nor dispute the genuineness of his signature on the said
voucher.

Perforce, as between a bare allegation, unsupported by other evidence,
and the testimonies of witnesses which are consistent with each other and

supported by documentary evidence, the Court finds the latter more credible
and worthy of belief. Simply put, the Court finds that Baccay did not have a
hand in the actual release of the check beyond what is procedurally required
of him, whether by himself or through Narag.

n. Encashment of the Check

With regard to the encashment of the check, Samonte claims that he
was made to sign the dorsal portion of the check in blank and was instructed
to simply leave some space in between his signatures to allow the necessary
stamping of the dorsal portion of the check with the table for the denomination
of the amount released and the portion "Payment Received," to enable its
encashment without his presence in the bank. An examination of the check in
question reveals^ that his signature was placed in the stamped portion thereof
in such a way that it appears to have been affixed after the check was stamped
and not prior thereto. Of course, it is entirely possible to carefully position the
stamp on the check taking into consideration the location of the signature to
make it appear that it has been signed after it was stamped to signify due
release and receipt of payment. Unfortunately again, there is nothing in the
evidence on record to corroborate these accounts.

Also, the Court notes Samonte's version of how the events that
transpired hints at several irregularities in the procedure undertaken for
securing the check up to its encashment. No matter how he explains his side,
notably, the documents presented bear no badge of irregularity. Also, and
more importantly, the defense was able to establish that Landbank's procedure
in encashment of checks is for the payee to personally present the check to the
bank for encashment. In fact, the prosecution no longer presented rebuttal
evidence after Lorenzo Saquing, the Manager and representative of Landbank,

Record, Vol. 2, p. 104.
Record, Vol. 2, p. 130. Judicial Affidavit of Buenaventura F. Lagundi.
Record, Vol. 2, p. 130-131. Judicial Affidavit of Buenaventura F. Lagundi.
Record, Vol. 2. p. 135.
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testified that there had been no change in their procedure for encashment
insofar as the required presentment by the payee of the check to the bank is
concerned. The prosecution could have attempted to show this Court that the
bank deviated from said procedure when it allowed a person other than
Samonte to encash the check in question, or at the very least, the prosecution
could have established that Samonte was not in the bank at the time the check

was encashed. It is again unfortunate that the prosecution failed to rebut this
fact.

Taking our observations in this aspect, what can be said is, the
prosecution fell short when it did not profer any evidence, documentary or
otherwise, to substantiate Samonte's claim that indeed on Baccay's orders, he
was merely directed to sign the dorsal portion of the check in blank for the
purpose of its encashment but he did not actually receive the proceeds thereof.

in. Post encashment: custody and control over the fund

The prosecution likewise miserably failed to establish that the
Php400,000.00 fund was indeed handed over to Baccay after its encashment,
or was, at the very least, under his control. Again, other than Samonte's bare
allegations, the prosecution offered no other evidence to support such as
opposed to the defense's testimonial and documentary evidence showing that
it was Samonte who had possession of and control over the Php400,000.00 in
question. The mere fact that COA's demand letter was addressed to Samonte,
not Baccay, already speaks for itself who has custody over the funds.

Testifying for the defense, Narag and Capalungan separately narrated
that the supply and other financial needs of the committee were forwarded to
Samonte and that Samonte would, at times, direct the Administrative Support
Team of the committee, where Narag is a member, to make the necessary
purchase. A careful review of their testimonies show that their accounts of
the procedure undertaken by the committee in the purchase of materials and
supplies for the implementation of the codification project are consistent with
each other. And, as a matter of fact, their version is even aligned to some
degree with Samonte's testimony that he would course the requests for
supplies to Narag only that Samonte claims that he does so since the funds are
with Baccay.

The testimonies of Narag and Capalungan taken together with
Samonte's admittedly genuine signature in the Landbank check stamped
"Payment Received" - which signature signifies his receipt of the proceeds
thereof, in addition to the lack of any evidence to support a theory that the
proceeds of the check were eventually turned over to Baccay, sufficiently
convince this Court that Baccay did not have any possession or control over

See TSN dated October 10,2018, pp. 19-21. See also Judicial Affidavit of Aureen Aileen Narag,
Record, pp. 170-172. See also TSN dated December 4,2018, pp. 28-29.
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the amount in question.

Lamentably, the Court cannot readily subscribe to Samonte*s testimony
alone in determining Baccay's guilt or innocence since he too if it can be
recalled was charged with the same crime together with Baccay. It can be
reasonably expected that Samonte has a personal interest to protect in that if
Baccay is convicted on the basis of Samonte's version of the events that
transpired, his chances of securing an acquittal is greater. Thus, the Court
takes Samonte's claims with a grain of salt. It would be highly improper for
the Court to simply and readily give credence to his bare allegations hook,
line, and sinker in resolving this criminal case.

At this point it is well to recall that the Supreme Court, in its Resolution
dated November 8, 2017,'°^ has affirmed the decision of the CA in favor of
Samonte, absolving him of any administrative liability in this matter. There
the CA made the factual finding that it was Baccay who had custody and
control over the funds, not Samonte.^®^ With all due respect, this Court cannot
join said findings, taking into consideration our judicious and more elaborate
scrtiny of the evidence presented, bearing in mind that this is a criminal case.

In Ligtas v. People,' the Supreme Court reiterated the elementary rule
that:

It is indeed a fundamental principle of administrative law that
administrative cases are independent from criminal actions for the same act or
omission. Thus, an absolution from a criminal charge is not a bar to an
administrative prosecution, or vice versa. One thing is administrative liability,
quite another thing is the criminal liability for the same act.

Moreover, what fiirther sets this proceeding apart from that in
Samonte's administrative case is that Capalungan was not a witness in said
case.^^^ It is worthy to note that Capalungan was a member of the Technical
Team headed by Samonte and he testified on the procedure undertaken by
them with regard to requests and purchases of supplies and other needs for the
project.^ His testimony in the instant case proved crucial in strengthening
the defense's theory that it was Samonte who was in charge of the handling of
the flmds in question.

Furthermore, even if we disregard the evidence for the defense, this
court finds the evidence for the prosecution inherently weak and insufficient
to sustain a judgment of conviction. Clearly, in here, the defense was able to
present witnesses whose accounts of the events are satisfactorily consistent
and supported by documentaiy evidence which gave this Court a more firm

Record, Vol. 1, p. 526.
Record, Vol. l,p. 521-522.
G.R. No. 200751, August 17,2015.
TSN dated October 10,2018, p. 23.
Record, Vol. 2, pp. 121-124. Judicial Affidavit of Jomel Capalungan.
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Stand in favor of Baccay's acquittal. What convinces the Court all the more to
rule in favor of accused Baccay's acquittal is that, Samonte himself admitted
that he did not take any legal action, not even a written demand, against
Baccay and merely opted to pay the Php400,000.00 amount equivalent of the
check out of his own pocket without making any demand for Baccay to
reimburse him of the said amount. In the mind of the Court, these acts of
Samonte are contrary to human logic and common experience, especially
since Php400,000.00 is not a trifling amount, thereby adding to the
doubtfulness of Samonte's version of the events.

In sum, this Court finds it best not to rely entirely on Samonte's
testimony in resolving the instant case. Bare allegations of a witness, who
himself was accused of the same crime arising out of the same factual milieu
cannot, by itself, meet the requisite quantum of evidence to support a
judgment of conviction. There must be some other evidence, testimonial or
otherwise, to strengthen the prosecution's arguments and corroborate said
claims before the Court may hand down a verdict against the accused without
a re^onable doubt.

It is therefore clear that the prosecution was unable to establish the
presence of the third element of the crime charged. Instead, it was a fatal error
for the prosecution not to be able to present corroborative evidence to support
Samonte's testimony as regards Baccay alleged custody and control over the
subject amount; which custody is necessaiy before Baccay, as an accountable
officer, will be required under the COA Audit Circular 97-002 to render an
account of the fund in question, failing which constitutes a violation of Article
218 of the Revised Penal Code. Sans the presence of the third element, this
Court finds no need to discuss the presence or absence of the last element of
the crime charged.

To repeat, since it is clear that the prosecution failed to prove Baccay's
guilt beyond reasonable doubt, this Court has no other recourse but to fi*ee
accused Baccay fi*om the crime charged.

WHEREFORE, premises considered. Accused DANHjG LINGAN
BACCAY is hereby ACQUITTED of the crime of Violation of Section 218
of the Revised Penal Code.

SO ORDERED.

1/
GEORGINA
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te Justice
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