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From the Chairperson
Loretta Ann P. Rosales

message

he Commission on Human Rights is primarily mandated by the Constitution to investigate violations of

civil and political rights. Yet, through the years, we witnessed how violations of civil and political rights are

inextricably linked to violations of economic, social and cultural rights (ESCR). As a matter of fact, disregard
or sheer neglect for the most basic of these ESCR are the root causes of the long-standing armed conflict in
Mindanao, the continuing insurgency problem, and our slow, non-inclusive socio-economic development.

It is in this context that the Commission conducts investigative monitoring of the government’s compliance or
non-compliance with ESCR. While civil and political rights are its primary concern, the Commission is not and
should not be limited to them, but rather maximize its powers and resources to be able to comprehensively
monitor the entire spectrum of human rights, including ESCR. After all, human rights are indivisible - the violation
of one violates all the other.

Comprehensive monitoring, however, is not the sole responsibility of the Commission. We neither have the
resaurces northe necessary manpowerto effectively and efficiently do it. To realize the |lofty goal of comprehensive
monitoring, muiti-stakeholder collaboration is not only desirable and practical, but is absolutely necessary. This
is where publications such as this, The United Nations Convention on Economic, Social and Cultural Rights Treaty
Series, become crucial. "

This publication is the first of its kind from the Commission. It seeks to achieve at least four (4) objectives: 1)

Popularize ESCR by drawing on the international norms and standards; 2) Identify duties and the correspanding

responsible government agencies; 3) Disseminate information on the procedures, guidelines and forms for
| reporting; and 4) Empower all stakeholders in the implementation of ESCR, monitoring them, and following up.

It is hoped that this publication will be of help to the government in meeting its reportorial obligations under the
| Convention. Regular reporting does not only make the Philippines compliant to reportorial abligations it voluntarily
entered into, it also allows us to establish baselines and benchmarks which will inform us in tracking our progress
in improving the lives of our people. It is also hoped that this publication will encourage all stakeholders to
participate in the process of implementarion, monitoring, reporting and follow up of ESCR.

But more than just the regular reports and comprehensive monitoring, the real challenge is how to make sure
that they will result in the direct and actual improvement of lives of our people. Towards this end, the Commission
on Human Rights offers this publication as its humble contribution to our common struggle for the realization of
human rights.




From the Chairperson
Leila M. de Lima

message

fifth periodic report on the implementation of the United Nations Economic, Social and Cultural Rights

{UNCESCR), the Commission on Human Rights of the Philippines (CHRP) has harnessed its specific mandate
to ‘monitor government compliance with international human rights treaties’ to directly engage in the treaty
reporting process.

Encuuraged by the Philippine Government’'s submission of its consolidated second, third, fourth and

This resolve has been strengthened with assistance of the United Nations Development Program Project on
Fostering Democratic Governance: Strengthening the Human Rights Infrastructure in the Philippines and through
this publication we aim to share our outputs for all stakeholders to appreciate their role in the treaty reporting
process.

We in the Commission regard the engagement with the Committee on Economic, Social and Cultural Rights
(CESCR) as significant for two reasons. First, it was the Commission’s debut in the treaty reporting process.
Second, the participation was touted as the first National Human Rights Institution to have been requested to
provide independent views within the dialogue between the CESCR and a State Party.

A main feature of this collection of documents is the mapping of State Responsibilities in which the Commission
has addressed the issuance of Concluding Observations by the Committee. What actions do all duty holders
have to perform in light of the observations of the treaty body? How do we, as a National Human Rights
Institution (NHRI), bring home human rights in this treaty reporting process? The Commission has the obligation
to popularize the concluding observations and refer these recommendations to all branches of government for
their compliance as expressed in recommendations for administrative, legislative and other measures. It is in
this context that strategic referrals are made in ensuring greater consciousness of human rights obligations by
all duty bearers across government structures,

To ensure popularization of the Convention and the Philippine’s record of compliance by duty bearers, we have
laid out @ mapping of responsible state agencies.

In this expression we clarify that when one speaks of government, what comes to mind are the three branches
of government. However, human rights advocates, such as NHRIs, elaborate the term to direct human rights
obligations not merely to the branches of government but more accurately, tothe branches of state responsibilities.

Hence, we have referred specific recommendations to agencies of the executive, respective committees of the
legislature, as well as to the judiciary, and other constitutional agencies. The Commission is working with civil
society partners to ensure that these recommendations are acted upon.

We offer this maiden issue of the CHRP Treaty Series Publication on the United Nations Convention on Economic,
Social and Cultural Rights as a demonstration of our role as a national institution for the promotion and protection
of human rights in which we endeavor to help create awareness and greater consciousness for the full enjoyment
of all human rights.

Vi
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From the UNDP Country Director

Renaud Meyer
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CHRP Treaty Series

introduction

OBIECTIVES

As the maiden issue of the CHRP Treaty Series Publication, the Commission on Human Rights of the Philippines
offers this ESCR Handbook to bring together issuances that facilitate a grounded and fruitful exchange on the
elaboration of economic, social and cultural rights as human rights.

The ESCR Handbook aims to be a practical tool in treaty reporting of the Covenant on Economic, Social and
Cultural Rights through the outputs produced in the engagement with the Committee on Economic Social and
Cultural Rights by the Philippines.

It focuses on the concluding observations issued by the Committee on the 2nd - 4th Periodic reports of the
Philippines and demonstrates the role of the Commission on Human Rights in its engagement in the treaty
reporting process to include the elaboration of the recommendations of the Committee through a Mapping of
State Responsibilities.

This publication is envisaged to guide all dutyholders, government, civil society as well as national human rights
institutions in highlighting the importance in heeding the recommendations of the UN Committee as it brings
together references that will strike more genuine constructive dialogue in the promotion and protection of all
human rights. It is essential that the dialogue begins at the country level. In showcasing the Philippine report,
the handbook aims to assist other countries in applying the Philippine perspective in their country context.

The handbook is designed to be a reference guide for the next reporting cycle. However, it is limited in the
sense that due to space and cost constraints, this publication has not been able to include various submissions
of participating Civil Society.

Be that as it may, the Commission has assisted the Non-Governmental Organization, PhilRights which represented
the NGO Coalition that gathered information on the implementation and enjoyment of ESC rights and have
continued to partner with the Commission in ensuring that the concluding observations have been disseminated
at the National and community levels,

The United Nations Development Program under its Fostering Demaocratic Governance Portfolio and through its
project ‘Strengthening the Human Rights Infrastructure of the Philippines” has been instrumental in enabling
the Commission and its partners to directly engage with the Committee on Economic, Social And Cultural Rights.

1 To access a copy of various submissions to the CESCR, access online at <http://www2.ohchr.org/english/bodies/cescr/
cescrsd4l.htms=.
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STRUCTURE OF THE HANDBOOK

The Handbook structure mirrors, as far as practicable, the process of reporting for the Convention on Economic,
Social and Cultural Rights and relates the Commission’s experience in directly engaging in the treaty reporting
process.

TEXT OF THE CONVENTION AND THE REPORTING GUIDELINES

The handbook begins with the text of the United Nations International Convention on Economic, Social and
Cultural Rights and the ‘Basic Reference Document an the Revised Guidelines regarding the form and content
of reports by states parties in accordance with Articles 16 and 17 of the International Covenant on Economic,
Social and Cultural Rights'. These guidelines replaces the previous revised general guidelines (E/C.12/1991/1)
and already takes into account the harmonized guidelines on reporting under the international human rights
treaties (HRI/GEN/2/Rev.5), as well as the evolving practice of the Committee in relation to the application
of the Covenant, as reflected in various issuances including concluding observations, general comments and
statements. The Convention text alongside the guidelines for reporting sets the stage for both government and
non-government duty holders in ensuring substantive submissions to the treaty body.

GENERAL COMMENTS AND STATEMENTS

Deepened understanding of the provisions of the Covenant is provided through issuances of the Committee on
Econamic, Social and Cultural Rights’ General Comments and Statements. These documents provide greater
understanding of the ‘normative content’ of rights contained in the covenant. Simply stated, the normative
content of rights is the norm (or prescribed action, behavior) by which government is expected to demonstrate
its obligations to human rights. General Comments also elaborate on the scope of specific and related rights. It
also elaborates the meaning of the language used and spirit of Convention provisions. Some general comments
discuss procedural aspects such as the general comment on reporting by states parties.

For an appreciation of National Human Rights Institutions in the implementation of the Convention, General
Comment No. 10 is instructive as it discusses the role of national human rights institutions in the protection of
economic, social and cultural rights. This General Comment on NHRIs was issued by the Committee in 1998, the
first issuance on NHRIs after the ‘Paris Principles' was adopted by the United Nations General Assembly.?

PHILIPPINE GOVERNMENT'S 2ND T0 4TH PERIODIC REPORT, LIST OF ISSUES,
GOVERNMENT RESPONSE TO THE LIST OF ISSUES

The submission of the government or state report to the covenant is examined through a pre- sessional working
group which meets prior to each of the Committee’'s sessions. It is composed of 5 members which meets for
the purpose of identifying advance questions to facilitate the dialogue with government representatives of the
reporting States.?

Members of the working group assigns responsibility for undertaking a detailed review of a specific number of
reports based on their area of expertise. Accordingly, members present to the working group a preliminary list
of issues. A country rapporteur drafts the list and revises this based on observations raised by other working
group members. A final version of the list of issues is then adopted by the working group as a whole.*

2 General Assembly Resolution No. 48/134 of 20 December 1993
3 Working Methods of the Committee on Economic, Social and Cultural Rights, http:/fwww.bayefsky.com/methods
cescr_e_2009 22 2009.pdf

4 Ibid.
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in preparation for the pre-sessional working group, the Committee secretariat submits to the working group a
country analysis and other pertinent documents containing information relevant to each of the reports to be
examined. For this purpose, the Committee invites all concerned individuals, bodies and non-governmental
arganizations to submit relevant and appropriate documentation to the secretariat.®

The lists of issues drawn up by the working group are given directly to a representative of the State concerned,
along with a copy of the Committee’s most recent report and with a note stating the following:

The list is not intended to be exhaustive and it should not be interpreted as limiting or in any other way prejudging
the type and range of questions which members of the Committee might wish to ask. However, the Committee
believes that the constructive dialogue which it wishes to have with the representatives of the State party is
greatly facilitated by making the list available in advance of the Committee’s session. In order to improve the
dialogue that the Committee seeks, it strongly urges each State party to provide in writing its replies to the list
of issues and to do so sufficiently in advance of the session at which its report will be considered to enable the
replies to be translated and made available to all members of the Committee."

CHRP RESPONSE TO THE LIST OF ISSUES, COMMENTS ON THE IMPLEMENTATION OF THE CONVENTION

The interaction of the Commission on Human Rights of the Philippines with the Committee on Economic, Social
and Cultural Rights marks the first time that the Commission has participated directly in the treaty reporting
process. In view of its limited resources, the Commission has decided to participate by responding to the list of
issues that the Committee has sent to the Philippine government. This is in the belief that responding to the list
of issues, while not meant to be an exhaustive list representing the implementation of the Convention is more
strategic and efficient. The Commission shares its submission to the Committee’s List of Issues.

The Commission has requested the Committee for a dialogue prior to the consideration of the Philippine Report,
To facilitate discussion, another document from the Commission, entitled, ‘Comments on the Implementation
of the Covenant on Economic, Social and Cultural Rights’ was submitted to supplement the oral presentation of
Chairperson Leila M. De Lima.

These submissions were prepared by the Commission’s Government Linkages Office, a recently created office
which undertakes cooperation as a mode of engagement with the Executive, Legislative and Judiciary in respect of
the Commission’s mandate to monitor government compliance with human rights treaty obligations, particularly
of its treaty reporting obligations; the harmonization of domestic laws in accordance with the standards and
principles set by Core International Human Rights Instruments; monitoring of Philippine Jurisprudence that
affirms the provisions of core human rights treaties in domestic application; and advising the executive on the
implementation of state obligations to respect, protect and fulfill human rights.

CONSIDERATION OF THE PHILIPPINE REPORT

In this section, a brief documentation of the dialogue between the treaty body and the government is presented.
This is to provide the reader with a sense of how an actual consideration takes place.

According to the Committee’s working methods, the dialogue is structured in the following manner:

In the established practice of each of the United Nations human rights treaty monitoring bodies, representatives
of the reporting States should be present at the meetings of the Committee when their reports are examined in
order to ensure a constructive dialogue with the Committee.”

5 Ibid.
6 Ibid.
7 Ibid.
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The following procedure is generally observed: the representative of the State party is invited to introduce the
report by making brief introductory comments and introducing any written replies to the list of issues drawn up by
the pre-sessional working group. The Committee then considers the report by clusters of articles (usually articles
1-5, 6-9, 10-12 and 13-15), taking particular account of the replies furnished in response to the list of issues.”

The Chairperson will normally invite questions or comments from Committee members in relation to each issue
and then invite the State party representatives to reply immediately to questions that do not require further
reflection or research. Any remaining guestions are taken up at a subsequent meeting or, if necessary, may
be the subject of additional information provided to the Committee in writing. Members of the Committee are
free to pursue specific issues in the light of the replies thus provided, although the Committee has urged them
not to (a) raise issues outside the scope of the Covenant; (b) repeat questions already posed or answered;
(c) add unduly to an aiready long list on a particular issue; or (d) speak for more than five minutes in any
one intervention. Representatives of relevant specialized agencies and other international bodies may also be
invited to contribute at any stage of the dialogue.,

Remarkably, the Commission was invited by the Committee Chairperson to give its comments within the dialogue,
we were informed by the secretariat that this has been the first instance that a National Human Rights Institution
was ever invited to speak within the dialogue of the State Party and the Committee. Chairperson Leila de Lima
presented her views on the implementation of the Covenant.

CONCLUDING OBSERVATIONS, MAPPING OF RESPONSIBLE AGENCIES

The final phase of the Committee’s examination of the report cansists of the drafting and adoption of its concluding
observations. For this purpose, the Committee usually sets aside a brief period in closed session immediately
after the conclusion of the dialogue to enable its members to express their preliminary views. The country
rapporteur then prepares, with the assistance of the secretariat, a draft set of concluding observations for
consideration by the Committee. The agreed structure of the concluding observations is as follows: introduction,
positive aspects, factors and difficulties impeding the implementation of the Covenant, principal subjects of
concern and suggestions and recommendations. At a later stage, the Committee then discusses the draft, again
in private session, with a view to adopting it by consensus.®

The section presents concluding observations vis a vis a mapping of state responsibility, which is the outcome
document that guides the Commission on Human Rights in monitoring the progress of the recommendations
arising from the treaty reporting process.

The Mapping Document is a product of the ‘Human Rights Based Approach’ tools that the Commissien has
applied in it monitoring work. This will be used as a template for the Government’s report card on how it has
fared in considering and acting on the Committee on ESCR's recommendations.

The Mapping features 4 categories of duty bearers, the three branches of government, independent, constitutional
bodies (including the CHRP) alongside civil society. The three branches of government has been renamed
to reflect the State’s primary obligation to human rights and as such, the Commission has chosen to call it
the ‘Branches of State Responsibility’: the Executive, the Legislative, and the Judiciary with Coinstitutional,
independent Bodies’.

This Mapping document also signals ‘Human Rights Cooperation’ as a mode of engagement among the
duty bearers and necessitates the inclusion of claim holders or rights bearers in the process implementation
manitoring. Cooperation involves two objectives:

First is to build awareness and capacities in government institutions in order that they are able to adapt rights
based approaches in performing their functions and to enable them to fulfill their responsibility to pramote and
protect human rights;

g Ibid.
8 Ibid.

Xii



‘gecond, to develop mechanisms to formalize collaborative efforts to capacitate government in promoting and
protecting human rights;¢

|n the process of the Commission - led dissemination process, the mapping was presented in a GO - NGO Forum
-.jgt'nl'c'h was held to call attention to the task of implementing the Convention and focusing efforts to act on
-';Eé_mmlttee's concluding recommendations. In addition, communications to relevant government agencies were
;géﬁt to invite their attention to respond to issues pertaining to their mandate.

Many State agencies have respanded on their areas of responsibility. The Commission hopes that the sharing of
nformation leading to the fulfillment of the recommendations arising from this reporting cycle on the Convention
will lead to @ more substantial, timely, and relevant submission for the next periodic report (to be considered the
Philippine’s 5th and 6th Report) scheduled on 30 june 2013.

To the credit of the national government as a whole, the Second National Human Rights Action Plan, anchored
on the various human rights treaties to which the Philippines is state party, is in the process of validation. The
‘Commission, as well as many non-government organizations, has been part of the drafting process.

WAY FORWARD, FOLLOW UP

Follow up of the concluding observations and recommendations of treaty bodies, will mainly consist of the
periodic convening of the GO - NGO Forum and other activities which will be used as a platform for constructive
dialogues and action at the national and regional levels to thresh out issues and remind government of its role
to implement the Committee’s recommendations.

In the course of performing the Commission’s role to disseminate the Convention, its implementation by
government of the recommendations of the Committee, the Mapping Document will be the Commission’s
companion in ensuring that national and local processes are grounded on specific issues raised in the treaty
reporting process.

_————

10 Design Report of the Cooperation System, Commission on Human Rights, CPRM Consultants, UNDP, 2003.
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United Nations
Covenant

on Economic, Social
and Cultural Rights

International Covenant on Economic, Social and Cultural Rights Adopted
and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXi) of 16 December 1966 entry into force 3 fanuary

Preamble

Considering that, in accordance with the

principles proclaimed in the Charter of the
United Mations, recognition of the inherent dignity
and of the equal and inalienable rights of all members
of the human family is the foundation of freedom,
justice and peace in the world, Recognizing that
these rights derive from the inherent dignity of the
human person, Recognizing that, in accardance with
the Universal Declaration of Human Rights, the ideal
of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created
whereby everyone may enjoy his economic, social
and cultural rights, as well as his civil and political
rights, Considering the obligation of States under the
Charter of the United Nations to promote universal
respect for, and observance of, human rights and
freedoms, Realizing that the individual, having duties
to other individuals and to the community to which
he belongs, is under a responsibility to strive for the
promaotion and cbservance of the rights recognized
in the present Covenant, Agree upon the following
articles:

The States Parties to the present Covenant,

Part |
Article |

1. All peoples have the right of self-determination.
By virtue of that right they freely determine their
political status and freely pursue their economic,
social and cultural development.

2. All peoples may, for their own ends, freely
dispose of their natural wealth and resources
without prejudice to any obligations arising out of

1976, in accordance with article 27

international economic co-operation, based upon the
principle of mutual benefit, and international law. In
no case may a people he deprived of its own means
of subsistence.

3. The States Parties to the present Covenant,
including those having responsibility for the
administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the right
of self-determination, and shall respect that right, in
conformity with the provisions of the Charter of the
United Nations.

Part i
Article Il

1. EachState Party tothe present Covenant undertakes
to take steps, individually and through international
assistance and co-operation, especially economic
and technical, to the maximum of its available
resources, with a view to achieving progressively
the full realization of the rights recognized in the
present Covenant by all appropriate means, including
particularly the adoption of legislative measures.

2. The States Parties to the present Covenant
undertake to guarantee that the rights enunciated
in the present Covenant will be exercised without
discrimination of any kind as to race, color, sex,
language, religion, political or other opinion, national
or social origin, property, birth or other status.

3. Developing countries, with due regard to human
rights and their national economy, may determine
to what extent they would guarantee the econamic
rights recognized in the present Covenant to non-
nationals.
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Article 3

The States Parties to the present Covenant undertake
to ensure the equal right of men and women to the
enjoyment of all economic, social and cultural rights
set farth in the present Covenant.

Article 4

The States Parties to the present Covenant recognize
that, in the enjoyment of those rights provided by the
State in conformity with the present Covenant, the
State may subject such rights only to such limitations
as are determined by law only in so far as this may be
compatible with the nature of these rights and solely
for the purpose of promoting the general welfare in a
democratic society.

Article 5

1. Nothing in the present Covenant may be interpreted
as implying for any State, group or person any right
to engage in any activity or to perform any act aimed
at the destruction of any of the rights or freedoms
recognized herein, or at their limitation to a greater
extent than is provided for in the present Covenant.

2. No restriction upon or derogation from any of the
fundamental human rights recognized or existing in
any country in virtue of law, conventions, regulations
or custom shall be admitted on the pretext that the
present Covenant does not recognize such rights or
that it recognizes them to a lesser extent.

Part il
Article 6

1. The States Parties to the present Covenant
recognize the right to work, which includes the right
of everyone to the opportunity to gain his living by
work which he freely chooses or accepts, and will
take appropriate steps to safeguard this right.

2. The steps to be taken by a State Party to the
present Covenant to achieve the full realization of this
right shall include technical and vocational guidance
and training programmes, policies and technigues
to achieve steady economic, social and cultural
development and full and productive employment
under conditions safeguarding fundamental political
and economic freedoms to the individual.

2 chee ECONOMIC, SOCIAL AND CULTURAL RIGHTS HANDBOOK

Article 7

The States Parties to the present Covenant recognize
the right of everyone to the enjoyment of just and
favorable conditions of work which ensure, in
particular:

{a) Remuneration which provides all workers, as a
minimum, with:

(i) Fair wages and equal remuneration for work
of equal value without distinction of any kind, in
particular women being guaranteed conditions of
work not inferior to those enjoyed by men, with equal
pay for equal work;

{ii) A decent living for themselves and their
families in accordance with the provisions of the
present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted
in his employment to an appropriate higher level,
subject to no considerations other than those of
seniority and competence;

(d) Rest, leisure and reasonable limitation of working
hours and periodic holidays with pay. as well as
remuneration for public holidays

Article 8

1. The States Parties to the present Covenant
undertake to ensure:

{a) The right of everyone to form trade unions and
join the trade union of his choice, subject only to the
rules of the organization concerned, for the promotion
and protection of his economic and social interests.
No restrictions may be placed on the exercise of this
right other than those prescribed by law and which are
necessary in a democratic society in the interests of
national security or public order or for the protection
of the rights and freedoms of others;

(b) The right of trade unions to establish national
federations or confederations and the right of the
latter to form or join international trade-union
organizations;

(c) The right of trade unions to function freely subject
to no limitations other than those prescribed by law
and which are necessary in a democratic society in
the interests of national security or public order or for
the protection of the rights and freedoms of others;

(d) The right to strike provided that it is exercised in
conformity with the laws of the particular country.




5. This article shall not prevent the imposition of
jawful restrictions on the exercise of these rights by
members of the armed forces or of the police or of the
administration of the State. 3. Nothing in this article
chall authorize States Parties to the International
Labor Organization Convention of 1948 concerning
Freedom of Association and Protection of the Right
to Organize to take legislative measures which would
orejudice, or apply the law in such a manner as
would prejudice, the guarantees provided for in that
Convention.

Article 9

The States Parties to the present Covenant recognize
the right of everyone to social security, including
social insurance.

Article 10

The States Parties to the present Covenant recognize
that:

1. The widest possible protection and assistance
should be accorded to the family, which is the natural
and fundamental group unit of society, particularly
for its establishment and while it is responsible for the
care and education of dependent children. Marriage
must be entered into with the free consent of the
intending spouses.

2. Special protection should be accorded to mothers
during a reasonable period before and after childbirth.
During such period working mothers should be
accorded paid leave or leave with adequate social
security benefits.

3. Special measures of protection and assistance
should be taken on behalf of all children and young
persons without any discrimination for reasons of
parentage or other conditions. Children and young
persens should be protected from economic and
social exploitation. Their employment in work harmful
to their morals or health or dangerous to life or likely
to hamper their normal development should be
punishable by law. States should also set age limits
below which the paid employment of child labor
should be prohibited and punishable by law.

Article 11

1.The States Parties to the present Covenantrecognize
the right of everyone to an adequate standard of
living for himself and his family, including adequate
food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties

will take appropriate steps to ensure the realization
of this right, recognizing to this effect the essential
importance of international co- operation based on
free consent.

2. The States Parties to the present Covenant,
recognizing the fundamental right of everyone to be
free from hunger, shall take, individually and through
international co-operation, the measures, including
specific programmes, which are needed:

(a) To improve methods of production, conservation
and distribution of food by making full use of
technical and scientific knowledge, by disseminating
knowledge of the principles of nutrition and by
developing or reforming agrarian systems in such a
way as to achieve the most efficient development
and utilization of natural resources;

(b) Taking into account the problems of both food-
importing and food-exporting countries, to ensure
an equitable distribution of world food supplies in
relation to need.

Article 12

1. The States Parties to the present Covenant
recognize the right of everyone to the enjoyment
of the highest attainable standard of physical and
mental health.

2. The steps to be taken by the States Parties to the
present Covenant to achieve the full realization of
this right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-
rate and of infant mortality and for the healthy
development of the child;

(b) The improvement of all aspects of environmental
and industrial hygiene;

(c) The prevention, treatment and control of epidemic,
endemic, occupational and other diseases;

(d) The creation of conditions which would assure to
all medical service and medical attention in the event
of sickness.

Article 13

1. The States Parties to the present Covenant
recognize the right of everyone to education. They
agree that education shall be directed to the full
development of the human personality and the
sanse of its dignity, and shall strengthen the respect
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for human rights and fundamental freedoms. They
further agree that education shall enable all persons
to participate effectively in a free society, promote
understanding, tolerance and friendship among all
nations and all racial, ethnic or religious groups, and
further the activities of the United Nations for the
maintenance of peace.

2. The States Parties to the present Covenant
recognize that, with a view to achieving the full
realization of this right:

(a) Primary education shall be compulsory and
available free to all;

(b} Secondary education in its different forms,
including technical and wvocational secondary
education, shall be made generally available and
accessible to all by every appropriate means, and
in particular by the progressive introduction of free
education;

(c) Higher education shall be made equally accessible
to all, on the basis of capacity, by every appropriate
means, and in particular by the progressive
introduction of free education;

(d) Fundamental education shall be encouraged or
intensified as far as possible for those persons who
have not received or completed the whole period of
their primary education;

(e) The development of a system of schools at all levels
shall be actively pursued, an adequate fellowship
system shall be established, and the material
conditions of teaching staff shall be continuously
improved.

3. The States Parties to the present Covenant
undertake to have respect for the liberty of parents
and, when applicable, legal guardians to choose for
their children schools, other than those established
by the public authorities, which conform to such
minimum educational standards as may be laid down
or approved by the State and to ensure the religious
and moral education of their children in conformity
with their own convictions.

4, No part of this article shall be construed so as to
interfere with the liberty of individuals and bodies to
establish and direct educatianal institutions, subject
always to the observance of the principles set forth in
paragraph | of this article and to the requirement that
the education given in such institutions shall conform
to such minimum standards as may be laid down by
the State.
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Article 14

Each State Party to the present Covenant which, atthe
time of becoming a Party, has not been able to secure
in its metropolitan territory or other territories under
its jurisdiction compulsory primary education, free of
charge, undertakes, within two years, to work out and
adopt a detailed plan of action for the progressive
implementation, within a reasonable number of years,
to be fixed in the plan, of the principle of compulsory
education free of charge for all.

Article 15

1. The States Parties to the present Covenant
recognize the right of everyone:

{a) To take part in cultural life;

{b) To enjoy the benefits of scientific progress and its
applications;

{c) To benefit from the protection of the moral and
material interests resulting from any scientific, literary
or artistic production of which he is the author.

2. The steps to be taken by the States Parties to
the present Covenant to achieve the full realization
of this right shall include those necessary for the
conservation, the development and the diffusion of
science and culture,

3. The States Parties to the present Covenant
undertake to respect the freedom indispensable for
scientific research and creative activity,

4.The States Parties tothe present Covenantrecognize
the benefits to be derived from the encouragement
and development of international contacts and co-
operation in the scientific and cultural fields.

Part IV
Article 16

1. The States Parties to the present Covenant
undertake to submit in conformity with this part of
the Covenant reports on the measures which they
have adopted and the progress made in achieving
the observance of the rights recognized herein,

2.

{a) All reports shall be submitted to the Secretary-
General of the United Nations, who shall transmit
copies to the Economic and 5ocial Council for




consideration In accordance with the provisions of
the present Covenant;

(b) The Secretary-General of the United Nations shall
also transmit to the specialized agencies copies of
the reports, or any relevant parts therefrom, from
states Parties to the present Covenant which are
also members of these specialized agencies in so far
as these reports, or parts therefram, relate to any
matters which fall within the responsibilities of the
said agencies in accordance with their constitutional
instruments.

Article 17

1. The States Parties to the present Covenant shall
furnish their reports in stages, in accordance with a
programme to be established by the Economic and
Sacial Council within one year of the entry into force
of the present Covenant after consultation with the
States Parties and the specialized agencies concerned.

2. Reports may indicate factors and difficulties
affecting the degree of fulfillment of obligations under
the present Covenant.

3. Where relevant information has previously been
furnished to the United Nations or to any specialized
agency by any State Party to the present Covenant, it
will not be necessary to reproduce that information,
but a precise reference to the information so furnished
will suffice,

Article 18

Pursuant to its responsibilities under the Charter of
the United Nations in the field of human rights and
fundamental freedoms, the Economic and Social
Council may make arrangements with the specialized
agencies in respect of their reporting to it on the
progress made in achieving the observance of the
pravisions of the present Covenant falling within the
scope of their activities. These reports may include
particulars of decisions and recommendations on
such implementation adopted by their competent
organs,

Article 19

The Economic and Social Council may transmit to the
Commission on Human Rights for study and general
recommendation or, as appropriate, for information
the reports concerning human rights submitted by
States in accordance with articles 16 and 17, and
those concerning human rights submitted by the
specialized agencies in accordance with article 18.

Article 20

The States Parties to the present Covenant and
the specialized agencies concemed may submit
comments to the Economic and Social Council on
any general recommendation under article 19 or
reference to such general recommendation in any
report of the Commission on Human Rights or any
documentation referred to therein.

Article 21

The Economic and Social Council may submit
from time to time to the General Assembly reports
with recommendations of a general nature and a
summary of the information received from the States
Parties to the present Covenant and the specialized
agencies on the measures taken and the progress
made in achieving general observance of the rights
recognized in the present Cavenant.

Article 22

The Economic and Social Council may bring to the
attention of other organs of the United Nations, their
subsidiary organs and specialized agencies concerned
with furnishing technical assistance any matters
arising out of the reports referred to in this part of
the present Covenant which may assist such bodies
in deciding, each within its field of competence, on
the advisability of international measures likely to
contribute to the effective progressive implementation
of the present Covenant.

Article 23

The States Parties to the present Covenant agree
that intermnational action for the achievement of the
rights recognized in the present Covenant includes
such methods as the conclusion of conventions,
the adoption of recommendations, the furnishing
of technical assistance and the holding of regional
meetings and technical meetings for the purpose of
consultation and study organized in conjunction with
the Governments concerned.

Article 24

MNothing in the present Covenant shall be interpreted
as Impairing the provisions of the Charter of the United
MNations and of the constitutions of the specialized
agencies which define the respective responsibilities
of the various organs of the United Nations and of the
specialized agencies in regard to the matters dealt
with in the present Covenant.
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Article 25

Nothing in the present Cavenant shall be interpreted
as impairing the inherent right of all peoples to enjoy
and utilize fully and freely their natural wealth and
resources,

Part V
Article 26

1. The present Covenant is open for signature by any
State Member of the United Nations or member of
any of its specialized agencies, by any State Party
to the Statute of the International Court of Justice,
and by any other State which has been invited by the
General Assembly of the United Nations to become a
party to the present Covenant.

2. The present Covenant is subject to ratification.
Instruments of ratification shall be deposited with the
Secretary-General of the United Nations.

3. The present Covenant shall be open to accession
by any State referred to in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an
instrument of accession with the Secretary-General
of the United Nations.

5. The Secretary-General of the United Nations shall
inform all States which have signed the present
Covenant or acceded to it of the deposit of each
instrument of ratification or accession.

Article 27

1. The present Covenant shall enter into force
three months after the date of the deposit with
the Secretary-General of the United Nations of the
thirty-fifth instrument of ratification or instrument of
accession.

2. For each State ratifying the present Covenant
or acceding to it after the deposit of the thirty-fifth
instrument of ratification or instrument of accession,
the present Covenant shall enter into farce three
months after the date of the deposit of its own
instrument of ratification or instrument of accession.

Article 28
The provisions of the present Covenant shall extend

to all parts of federal States without any limitations
or exceptions.
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Article 29

1. Any State Party to the present Covenant may
propose an amendment and file it with the Secretary-
General of the United Nations. The Secretary-
General shall thereupon communicate any proposed
amendments to the States Parties to the present
Covenant with a request that they notify him whether
they favor a conference of States Parties for the
purpose of considering and voting upon the proposals.
Inthe event that at least one third of the States Parties
favors such a conference, the Secretary-General
shall convene the conference under the auspices
of the United Nations. Any amendment adopted by
a majority of the States Parties present and voting
at the conference shall be submitted to the General
Assembly of the United Nations for approval.

2. Amendments shall come into farce when they have
been approved by the General Assembly of the United
Nations and accepted by a two-thirds majority of the
States Parties to the present Covenant in accordance
with their respective constitutional processes.

3. When amendments come into force they shall be
binding on those States Parties which have accepted
them, other States Parties still being bound by the
provisions of the present Covenant and any earlier
amendment which they have accepted.

Article 30

Irrespective of the notifications made under article
26, paragraph 5, the Secretary-General of the United
Nations shall inform all States referred to in paragraph
| of the same article of the following particulars:

(a) Signatures, ratifications and accessions under
article 26;

(b) The date of the entry into force of the present
Covenant under article 27 and the date of the entry
into force of any amendments under article 29.

Article 31

1. The present Covenant, of which the Chinese,
English, French, Russian and Spanish texts are equally
authentic, shall be deposited in the archives of the
United Nations,

2. The Secretary-General of the United Nations shall
transmit certified copies of the present Covenant to
all States referred to in Article 26.
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1. In accordance with article 17 of the International
Covenant on Economic, Social and Cultural Rights, the
Economic and Social Council, by its resolution 1988
(LX) of 11 May 1976, established a programme under
which the States parties to the Covenant would furnish
in stages the reports referred to in article 16 of the
Covenant and the Secretary-General, at the Council’s
request, subsequently drew up an appropriate set of
general guidelines. In response to the introduction of
a new reporting cycle, the Committee on Econemic,
Social and Cultural Rights, at its fifth session, held

—_— e

1 Adopted by the Committee on Economic, Social
and Cultural Rights at its 49th meeting (forty-first session)
on 18 November 2008, taking into consideration the
guidelines on a common core document and treaty-specific
documents, as contained in the harmonized guidelines
({(HRI/GEN/2/Rev.5).

from 26 November to 14 December 1990, adopted a
set of revised general guidelines which replaced the
original guidelines.

2. The purpose of reporting guidelines is to advise
States parties on the form and content of their
reports, so as to facilitate the preparation of reports
and ensure that reports are comprehensive and
presented in a uniform manner by States parties.

3. The Committee has decided to replace the revised
general guidelines (E/C.12/1991/1) by the present
guidelines to take into account the harmonized
guidelines on reporting under the international human
rights treaties (HRI/GEN/2/Rev.5), as well as the
evolving practice of the Committee in relation to the
application of the Covenant, as reflected in its concluding
observations, general comments and staterments.

4, The text of the guidelines on treaty-specific
documents to be submitted by States parties under
articles 16 and 17 of the Covenant is contained in the
annex to the present document,
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1. State reports submitted under the harmonized
guidelines on reporting under the international
human rights treaties consist of two parts: a commaon
core document and treaty-specific documents. The
common cere document should contain general
information about the reporting State, the general
framework for the protection and promotion of human
rights, as well as information on non-discrimination
and equality, and effective remedies, in accordance
with the harmonized guidelines,

2. The treaty-specific document submitted to the
Committee on Economic, Social and Cultural Rights
should not repeat information included in the
common core document or merely list or describe
the legislation adopted by the State party, Rather,
it should contain specific information relating to the
implementation, in law and in fact, of articles 1 to
15 of the Covenant, taking into account the general
comments of the Committee, as well as information
on recent developments in law and practice affecting
the full realization of the rights recognized in the
Covenant. It should also contain information on the
concrete measures taken towards that goal, and
the progress achieved, including - except for initial
treaty-specific documents - information on the steps
taken to address issues raised by the Committee
in the concluding observations on the State party’s
previous report, or in its general comments,

3. In relation to the rights recognized in the Covenant,
the treaty-specific document should indicate:

(a) Whether the State party has adopted a national
framework law, policies and strategies for the
implementation of each Covenant right, identifying
the resources available for that purpose and the most
cost-effective ways of using such resources;

(b) Any mechanisms in place to monitor progress
towards the full realization of the Covenant rights,
including identification of indicators and related
national benchmarks in relation to each Covenant
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right, in addition to the information provided under
appendix 3 of the harmonized guidelines and taking
into account the framework and tables of illustrative
indicators outlined by the Office of the United Nations
High Commissioner for Human Rights (OHCHR) (HRI/
MC/2008/3);

(c) Mechanisms in place to ensure that a State
party’'s obligations under the Covenant are fully
taken into account in its actions as a member of
international organizations and international financial
institutions, as well as when negotiating and ratifying
international agreements, in order to ensure that
economic, social and cultural rights, particularly of
the most disadvantaged and marginalized groups,
are not undermined;

(d) The incarporation and direct applicability of
each Covenant right in the domestic legal order, with
reference to specific examples of relevant case law;

(e) The judicial and other appropriate remedies in
place enabling victims to obtain redress in case their
Covenant rights have been violated;

{f) Structural or other significant obstacles arising
from factors beyond the State party’s control which
impede the full realization of the Covenant rights;

{g) Statistical data on the enjoyment of each
Covenant right, disaggregated by age, gender, ethnic
origin, urban/rural population and other relevant
status, on an annual comparative basis over the past
five years.

4, The treaty-specific document should be
accompanied by a sufficient number of copies in
one of the working languages of the Committee
(English, French, Russian and Spanish) of all other
supplementary documentation which the State party
may wish to have distributed to all members of the
Committee to facilitate the consideration of the
report.

5.1f a State party is party to any of the ILO Conventions
listed in appendix 2 of the harmonized guidelines, or
to any other relevant conventions of United Nations
specialized agencies, and has already submitted
reports to the supervisory committee(s) concerned
that are relevant to any of the rights recognized in
the Covenant, it should append the respective parts
of those reports rather than repeat the information
in the treaty-specific document, However, all matters
which arise under the Covenant and are not fully
covered in those reports should be dealt with in the
present treaty-specific document.
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§. Periodic reports should address directly the
suggestions and recommendations of the previous
concluding observations.

P f th -5 ifi ent itted t
mmi ing to ge | provisions of th
Covenant
Article 1 of the Covenant

7. Inwhat manner has the right to self-determination
been implemented?

8. Indicate the ways and means by which the State
party recognizes and protects the rights of indigenous
communities, if any, to ownership of the lands and
territories which they traditionally occupy or use as
traditional sources of livelihood.! Also indicate the
extent to which indigenous and local communities
are duly consulted, and whether their prior informed
consent is sought, in any decision-making processes
affecting their rights and interests under the
Covenant, and provide examples.

Article 2

9. Indicate the impact of International economic
and technical assistance and co-operation, whether
received or provided by the State party, on the full
realization of each of the Covenant rights in the State
party or, as the case may be, in other countries,
especially developing countries.

10. In addition to information provided in the common
core document { paras. 50 to 58 of the harmonized
guidelines), provide disaggregated and comparative
statistical data on the effectivéness of specific anti-
discrimination measures and the progress achieved
towards ensuring equal enjoyment of each of the
Covenant rights by all, in particular the disadvantaged
and marginalized individuals and groups.

11, If the State party is a developing country, provide
information on any restrictions imposed under article
2, paragraph 3, of the Covenant, on the enjoyment
by non-nationals of the economic rights recognized
in the Covenant.

Article 3

12. What steps have been taken to eliminate direct
and indirect discrimination based on sex In relation to
each of the rights recognized in the Covenant, and to

1 General comment 12, para. 13; general camment
14, para. 27.

ensure that men and women enjoy these rights on a
basis of equality, in law and in fact?

13. Indicate whether the State party has adopted
gender equality legislation and the progress achieved
inthe implementation of such legislation. Also indicate
whether any gender-based assessment of the impact
of legislation and policies has been undertaken
to overcome traditional cultural stereotypes that
continue to negatively affect the equal enjoyment
of economic, social and cultural rights by men and
women.

Articles 4 and 5

14, See paragraph 40 (c) of the harmonized guidelines
on a common core document.

C. Part of the report relating to specific rights
Article 6

15. Provide information on effective measures taken
to reduce unemployment including on:

(a) Theimpactoftargeted employment programmes
in place to achieve full and productive employment
among persons and groups considered particularly
disadvantaged, in particular women, young persons,
older persons, persons with disabilities and ethnic
minorities, in rural and deprived urban areas; and

(b) The impact of measures to facilitate re-
employment of workers, especially women and long-
term unemployed workers, who are made redundant
as a result of privatization, downsizing and economic
restructuring of public and private enterprises.

16. Provide information on work in the informal
economy in the State party, including its extent
and the sectors with a large percentage of informal
workers, and the measures taken to enable them
to move out of the informal economy, as well as
on measures taken to ensure access by informal
workers, in particular older workers and women, to
basic services and social protection.

17. Describe the legal safeguards in place to protect
workers from unfair dismissal.

18. Indicate what technical and vocational training
programmes are in place in the State party and their
impact on empowering the workforce, especially
disadvantaged and marginalized individuals, to enter
or re-enter the labour market.
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Article 7

19. Indicate whether a national minimum wage has
been legally established, and specify the categories
of workers to which it applies, as well as the number
of persons covered by each category. If any category
of workers is not covered by the national minimum
wage, explain the reasons why. In addition, indicate:

{a) Whether a system of indexation and regular
adjustment is in place to ensure that the minimum
wage Is periodically reviewed and determined at a
level sufficient to provide all workers, including those
who are not covered by a collective agreement, and
their families, with an adequate standard of living;
and

(b) Any alternative mechanisms in place, in the
absence of a national minimum wage, to ensure that
all workers receive wages sufficient to provide an
adequate standard of living for themselves and their
families.,

20, Provide information on working conditions for all
workers, including overtime, paid and unpaid leave
and on the measures taken to reconcile professional,
family and personal life.

21. Indicate the impact of the measures taken to
ensure that women with the same qualifications
do not work in lower-paid positions than men, in
accordance with the principle of equal pay for work
of equal value.

22. Indicate whether the State party has adopted
and effectively implemented Ilegislation that
specifically criminalizes sexual harassment in the
warkplace, and describe the mechanisms te monitor
such implementation. Also indicate the number
of registered cases, the sanctions imposed on
perpetrators and the measures taken to compensate
and assist victims of sexual harassment.

23. Indicate what legal, administrative or other
provisions have been taken to ensure safety and
healthy conditions at the workplace and their
enforcement in practice.

rticle 8
24. Indicate:
(a) What substantive or formal conditions, if any,
must be fulfilled to form or join the trade union of

one’s choice. Also indicate whether there are any
restrictions on the exercise of the right to form or join
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trade unions by workers, and how they have been
applied in practice; and

(b) How trade unions are guaranteed independence
to organize their activities without interference, as
well as to federate and join international trade union
organizations, and the legal and de facto restrictions,
if any, on the exercise of this right.

25. Provide information on collective bargaining
mechanisms in the State party and their impact on
labour rights.

26. Indicate:

{a) Whether the right to strike is constitutionally
or legally guaranteed and to what extent such
guarantees are observed in practice;

(b) Any restrictions on the right to strike in the public
and private sectors and their application in practice;
and

(c) The definition of essential services for which
strikes may be prohibited.

Article 9

27. Indicate whether there Is universal social security
coverage in the State party. Also indicate which of
the following branches of social security are covered:
health care, sickness, old age, unemployment,
employment injury, family and child support,
maternity, disability, and survivors and orphans.?

28. Indicate whether there are legally established and
periodically reviewed minimum amounts of benefits,
including pensions, and whether they are sufficient to
ensure an adeqguate standard of living for recipients
and their families.?

29. Indicate whether the social security system
also guarantees non-contributory social assistance
allowances for disadvantaged and marginalized
individuals and families who are not covered by the
contributory schemes.*

30. Indicate whether the public social security
schemes described above are supplemented by any
private schemes or informal arrangements.® If so,
describe these schemes and arrangements and their
inter-relationship with the public schemes.

General comment 19, para. 12 (a) to (i).
Ibid., paras. 22 and 59 (a).

Ibid., paras. 4 (b) and 50.

Ibid., para. 5.
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31, Indicate if there is equal enjoyment by men
and women of pension rights as regards the age of
access,t qualifying periods and amounts,

32. Provide information on social security programmes,
including informal schemes, to protect workers in the
informal economy, in particular in relation to health
care, maternity and old age.’

33, Indicate to what extent non-nationals benefit
from non-contributory schemes for income support,
access to health care and family support.®

Article 10

34. Indicate how the State party guarantees the
right of men and, particularly, women to enter into
marriage with their full and free consent and to
establish a family.

35. Provide information on the availability, coverage
and funding of social services to support families,
as well as on legal provisions in place to ensure
equal opportunities for all families, in particular poor
families, families from ethnic minorities, and single
parent families, in relation to:

(a) Child care;® and

(b) Social services that enable older persons and
persons with disabilities to remain in their normal
living environment for as long as possible*® and to
receive adequate health and social care when they
are dependent.

36. Provide information on the system of maternity
protection in the State pasty, including working
conditions and prohibition of dismissal during
pregnancy. In particular, indicate:

(2) Whether it also applies to women involved in
atypical work™ and women who are not covered by
work-related maternity benefits;

(b) The duration of paid maternity leave before
and after confinement and the cash, medical and
other support measures provided during pregnancy,
confinement and after childbirth;*? and

General comment 16, para. 26 and general
comment 19, para. 32.
General comment 19, paras. 16 and 34,
Ibid., para. 37.
Ibid., paras. 18 and 28; general comment 5,
para. 30; general comment 6, para. 31.
10 General comment 19, paras. 15, 18 and 20;

general comment 5, para. 30;

eneral comment 6, para. 31,

11 eneral comment 19, para. 19.
12 idem.

Lo~ &

(c) Whether paternity leave is granted to men, and
parental leave to men and women.12

37. Indicate the measures of protection and
assistance taken on behalf of children and young
persons, including:

(a) Age limits below which the paid employment
of children in different occupations is prohibited
under the law of the State party and the application
of criminal law provisions in place punishing the
employment of under-aged children and the use of
farced labour of children;!

(b} Whether any national survey has been
undertaken in the State party on the nature and
extent of child labour and whether there is a national
action plan to combat child labour; and

(c) Theimpact of measures taken to protect children
against work in hazardous conditions harmful to their
health and against exposure to various forms of
violence and exploitation.!s

38. Provide information on the legislation and
mechanisms in place to protect the economic, social
and cultural rights of older persons in the State party,
in particular on the implementation of laws and
programmes against abuse, abandon, negligence
and ill-treatment of older persons,

39. Provide information on the economic and social
rights of asylum seekers and their families and
on legislation and mechanisms in place for family
reunification of migrants.

40. Indicate:

(a) Whether there is legislation in the State party
that specifically criminalizes acts of domestic violence,
in particular violence against women and children, ¢
including marital rape and sexual abuse of women
and children and the number of registered cases, as
well as the sanctions imposed on perpetrators;

(b} Whether there is a national action plan to
combat domestic violence, and the measures in place

to support and rehabilitate victims;*” and

13 General comment 16, para. 26; see also draft
general comment 20, paras. 10 (b) (vii) and 16.

14 General comment 18, para. 24.

15 Ibid., para. 15.

16 General comment 16, para. 27;

%eneral comment 14, paras. 21 and 51,

17 eneral comment 16, para. 27.
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{c} Public awareness-raising measures and training
for law enforcement officials and other involved
professionals on the criminal nature of acts of
domestic viclence,

41, Indicate:

{a) Whether there is legislation in the State party
that specifically criminalizes trafficking in persons
and the mechanisms in place to monitor its strict
enforcement. Also indicate the number of reported
trafficking cases from, to and through the State party,
as well as the sentences imposed on perpetrators;
and

{(b) Whether there is a national plan of action
to combat trafficking and the measures taken to
support victims, including medical, social and legal
assistance,

Article 11

t of livi

42. Indicate whether the State party has defined a
national poverty line and on what basis it is calculated.
In the absence of a poverty line, what mechanisms
are used for measuring and monitoring the incidence
and depth of poverty?

43. Indicate:

(a) Whether the State party has adopted a national
action plan or strategy to combat poverty that fully
integrates economic, social and cultural rights'® and
whether specific mechanisms and procedures are
in place to monitor the implementation of the plan
or strategy and evaluate the progress achieved in
effectively combating poverty; and

(b) Targeted policies and programmes to combat
poverty, including among women and children, and
the economic and social exclusion of individuals
and families belonging to the disadvantaged and
marginalized groups, in particular ethnic minorities,
indigenous peoples and those living in rural and
deprived urban areas,

B. The ri uate food

44, Provide information on the measures taken to
ensure the availability of affordable food in quantity

18 See Committee’s Statement on poverty and the
International Covenant on Economic, Social and
Cultural Rights (2001).
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and quality sufficient to satisfy the dietary needs
of everyone, free from adverse substances, and
culturally acceptable.’®

45. Indicate the measures taken to disseminate
knowledge of the principles of nutrition, including of
healthy diets,

46. Indicate the measures taken to promote equality
of access by the disadvantaged and marginalized
individuals and groups, including landless peasants
and persons belonging to minorities, to food, land,
credit, natural resources and technology for food
production.20

47, Indicate whether the State party has adopted
or envisages the adoption, within a specified time
frame, of the 'Voluntary Guidelines to support the
progressive realization of the right to adequate food
in the context of national food security’.?* If not,
explain the reasons why.

C. The right to water
48, Indicate:

(a) The measures taken to ensure adequate and
affordable access to water that is sufficient and safe
for persanal and domestic uses for everyone;??

(b) The percentage of households without access
to sufficient and safe water in the dwelling or within
its immediate vicinity, disaggregated by region and
urban/rural population?® and the measures taken to
improve the situation;

{(c) The measures taken to ensure that water
services, whether privately or publicly provided, are
affordable for everyone;** and

(d) The system in place to monitor the quality of
water,?

49. Provide information on education concerning the
hygienic use of water, protection of water sources
and methods to minimize water wastage.?®

19 General comment 12, para. 8.
20 General comment 15, para. 7.
21 Adopted by the 127th session of the Council of the

Food and Agriculture Qrganization of the United
Nations, November 2004.
22 General comment 15, paras. 12 (a) and 37 (a):
Eeneral comment 14, para. 43 (c).

23 eneral comment 15, paras. 12 {c) {i) and 37 (c).
24 Ibid., paras. 24 and 27.

25 Ibid., para. 12 (b).

26 Ibid., para. 25.




ight t ! I .
50. Indicate whether a national survey on
homelessness and inadequate housing has been
undertaken, as well as its findings, in particular the
number of individuals and families who are homeless
or inadequately housed and without access to basic
infrastructures and services such as water, heating,
waste disposal, sanitation, and electricity, as well
as the number of persons living in over-crowded or
structurally unsafe housing,

51. Indicate:

(a) The measures taken to ensure access to
adequate and affordable housing with legal security
of tenure for everyone, irrespective of income or
access Lo economic resources;

{b) The impact of social housing measures, such
as the provision of low-cost social housing units for
disadvantaged and marginalized individuals and
families, in particular in rural and deprived urban
areas, whether there are waiting lists for obtaining
such housing and the average length of waiting time;

() Measures taken to make housing accessible and
habitable for persons with special housing needs,
such as families with children, older persons?’ and
persons with disabilities;”®

52. Indicate the legislative and other measures in
place to ensure that housing is not built on polluted
sites or in immediate proximity of pollution sources
that threaten the health of inhabitants.*®

53. Indicate whether there are any disadvantaged
and marginalized individuals and groups, such as
ethnic minorities, who are particularly affected by
forced evictions and the measures taken to ensure
that no form of discrimination is involved whenever
evictions take place.*®

54. Indicate the number of persons and families
evicted within the last five years and the legal
provisions defining the circumstances in which
evictions may take place and the rights of tenants to
security of tenure and protection from eviction.?

e —

27 GCGeneral comment 6, para. 33.

28 Idem.

29 General comment 4, para. B (f).

30 General comment 7, para. 10. )
31 Ibid., paras. 9, 13-15, 16 and 19; see also Basic

principles and guidelines on development-based evictions
and displacement (A/HRC/4/18, annex 1),

Article 12

55. Indicate whether the State party has adopted a
national health policy and whether a national health
system with universal access to primary health care
is in place.

56. Provide information on the measures taken to
ensure:

(a) That preventive, curative, and rehabilitative
health facilities, goods and services are within
safe reach and physically accessible for everyone,
including older persons and persons with disabilities;*?

(b) That the costs of health-care services and health
insurance, whether privately or publicly provided,
are affordable for everyone, including for socially
disadvantaged groups;®

{(c) That drugs and medical equipment are
scientifically approved and have not expired or
become Ineffective; and

(d) Adequate training of health personnel, including
on health and human rights.*

57. Provide information on the measures taken:

{a) To improve child and maternal health, as
well as sexual and reproductive health services
and programmes, including through education,
awareness-raising, and access to family planning,
pre- and post-natal care and emergency obstetric
services, in particular in rural areas and for women
belonging to disadvantaged and marginalized
groups;3

(b) To prevent, treat and control diseases linked to
water and ensure access to adequate sanitation;*®

(c) To implement and enhance immunization
programmes and other strategies of infectious
disease control;?

(d) To prevent the abuse of alcohol and tobacco, and
the use of illicit drugs and other harmful substances,
in particular among children and adolescents, ensure
adequate treatment and rehabilitation of drug users,
and support their families;*®

32 General comment 14, para. 12 (b).

33 Ibid., paras. 12 (b), 19 and 36.

34 Ibid., paras. 12 (d) and 44 (e).

35 |bid., paras. 14, 21-23 and 44 (a).

36 General comment 15, paras. 8 and 37 (i).
37 General comment 14, paras. 16 and 44 (b)
38 |bid., para. 16.
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(e) To prevent HIV/AIDS and other sexually
transmitted diseases, educate high-risk groups,
children and adolescents as well as the general public
on their transmission, provide support to persons with
HIV/AIDS and their families, and reduce social stigma
and discrimination:**

{fy To ensure affordable access to essential drugs,
as defined by the WHO, including anti-retroviral
medicines and medicines for chronic diseases;*® and

(g) To ensure adequate treatment and care in
psychiatric facilities for mental health patients, as
well as periodic review and effective judicial control
of confinement.

Article 13

58. Indicate to what extent the form and substance
of education in the State party are directed towards
the aims and objectives identified in article 13,
paragraph 1,** and whether school curricula include
education on economic, social and cultural rights.

59. Indicate how the obligation to provide primary
education that is compulsory and available free for all
is implemented In the State party, in particular:

{a) The level or grade until which education is
compulsory and free for all;

(b} Any direct costs such as school fees, as well as
the measures taken to eliminate them; and

{c} Any indirect costs (e.g. expenses for school
books, uniforms, transport, special fees such as exam
fees, contributions to district education boards, etc.)
and the measures taken to alleviate the impact of
such costs on children from poorer households.

60, Indicate the measures taken to make secondary
education in its different forms, including technical
and vocational education, generally available and
accessible to all, including:

{a) Concrete steps taken by the State party towards
progressively achieving free secondary education;*
and

39 Ibid., para. 16.

40 lbid., para. 43 (d).

41 General comment 13, paras. 4-5 and 49.
42 Ibid., para. 14.
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(b) The availability of technical and wvocational
education, and whether it enables students to acquire
knowledge and skills which contribute ta their personal
development, self-reliance and employability.*?

61. Indicate the measures taken to make higher
education equally accessible to all and without
discrimination, on the basis of capacity, and the
concrete steps taken towards progressively achieving
free higher education.**

62. Indicate the measures taken to promote literacy,
as well as adult and continuing education, in a life-
long perspective.

63. Indicate whether minority and indigenous children
have adequate opportunities to receive instruction
in or of their native language and the steps taken
to prevent lower educational standards for these
children,** their segregation in special classes, and
their exclusion from mainstream education.

64, Indicate the measures taken to ensure the same
admission criteria for boys and girls at all levels of
education,*® and to raise awareness among parents,
teachers and decision-makers on the value of
educating girls.*’

65. Indicate the measures taken to reduce the drop-
out rates, at the primary and secondary levels, for
children and young persons, in particular girls, children
fromn ethnic minorities, indigenous communities and
poorer households, as well as migrant, refugee and
internally displaced children.

Article 14

66. If compulsory and free primary education is
not currently enjoyed in the State party, provide
information on the required plan of action*® for the
progressive implementation, within a reasonable
number of years fixed in this plan, of this right. Also
indicate any particular difficulties encountered, in the
adoption and implementation of this plan of action,
as well as the measures taken to overcome these
difficulties.

43 Ibid., paras. 15-16.

44 Ibid., para. 20.

45 Ibid., para. 30.

46 General comment 16, para. 30.

47 Idem.

48 In general comment 11, paragraph 11, the

Committee asks States parties to submit their
plans of action as an integral part of the reports
required under the Covenant.




Adicle 15

67. Provide information on the institutional
infrastructure to promote popular participation in, and
access to, cultural life, especially at the community
Jevel, including in rural and deprived urban areas. In
this regard, indicate the measures taken to promote
broad participation in, and access to, cultural goods,
institutions and activities, including measures taken:

(a) To ensure that access to concerts, theatre,
cinema, sport events and other cultural activities is
affordable for all segments of the population;

(b) To enhance access to the cultural heritage
of mankind, including through new information
technologies such as the Internet;

(¢) To encourage participation in cultural life by
children, including children from poorer families, and
migrant or refugee children; and

{d) To eliminate physical, social and communication
barriers preventing older persons and persons with
disabilities from fully participating in cultural life.*?

68, Indicate the measures taken to protect cultural
diversity, promote awareness of the cultural heritage
of ethnic, religious or linguistic minorities and of
indigenous communities, and create favourable
conditions for them to preserve, develop, express and
disseminate their identity, history, culture, language,
traditions and customs.

69. Provide information on school and professional
education in the field of culture and the arts.

‘.'0.. Indicate:

(a) The measures taken to ensure affordable
access to the benefits of scientific progress and its
applications for everyone, including disadvantaged
and marginalized individuals and groups; and

(b) The measures taken to prevent the use of
scientific and technical progress for purposes which
are contrary to the enjoyment of human dignity and
human rights,

71. Indicate the measures taken to ensure the
effective protection of the moral and material
Interests of creators, in particular:

e —

49 General comment 5, paras, 36-38; general
comment 6, paras. 39-41.

S0 General comment 17, paras. 39 (a).

(a) To protect the right of authors to be recognized
as the creators and for the protection of the integrity
of their scientific, literary and artistic productions;*

(b) To protect the basic material interests of authors
resulting from their productions, which enable them
to enjoy an adequate standard of living;5?

(c) To ensure the protection of the moral and
material interests of indigenous peoples relating to
their cultural heritage and traditional knowledge;s*
and

{d) To strike an adequate balance between the
effective protection of the moral and material interests
of authors and the State party’s obligations in relation
to the other rights recognized in the Covenant,

72. Indicate the legal provisions in place to protect
the freedom indispensable for scientific research and
creative activity and any restrictions on the exercise
of this freedom.

73. Indicate the measures taken for the conservation,
development and diffusion of science and culture and
to encourage and develop international contacts and
co-operation in the scientific and cultural fields.

51 Ibid., para. 39 (b).
52 Ibid., para. 39 (c).
53 Ibid., para. 32.

54 Ibid., para. 39 (e),
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General
Comments
and
Statements

The Committee on Economic, Social and Cultural
Rights (CESCR) publishes its interpretation of the
content of human rights provisions, in the form of
General Comments on thematic issues.

The CESCR has issued general comments on the
following subjects:

;I‘ GC
|| ‘No. Title Date
|1 | Reporting by States 1989
" 2 | International Technical
' Assistance Measures (Article 21) 1990
!
3 | Nature of State Parties
' Obligations (Art 2.(1)) 1990
4 | Right to Adequate Housing 1991
5 | Persons with Disabilities 1994
6 | The Economic, Social and
Cultural Rights of older Persons 1995
7 | Right to Adequate Housing:
Forced Evictions (Art. 11(1)) 1997
‘8 | The Relationship between
Economic Sanctions and
Respect for Economic, Social,
Cultural Rights 1997
9 | The Domestic Application
of the Covenant 1998
10 | The Role of National Institutions
in the Protection of Economic,
Social and Cultural Rights 1998
11 | Plans of Action for
Primary Education (Art. 14) 1999

GC
No. Title Date
12 | Right to Adequate Food (Art. 11) 1999
13 | Right to Education (Art. 13) 1999
14 | Right to the Highest Attainable

Standard of Health (Art 12) 2000
15 | Right to Water (Arts 11 and 12) 2002
16 | The Equal Right of Men

and Women to the enjoyment

of All Economic, Social and

Cultural Rights (Art 3) 2005
17 | The right of everyone to benefit

from the protection of the moral

and material interests resulting

from any scientific, literary or

artistic production of which he is

the author (Art. 15 (1) (c)) 2005
18 | The Right to work (art. &) 2005
19 | The right to social security 2008
20 | Non-Discrimination in Economic,

Social and Cultural Rights

(Art, 2, para, 2) 2009
21 | Right of everyone to take part

in cultural life 2009

Relevant to the Report of the Philippines are the
complete text of General Comments Nos. 4,7 ,9,10,
14 and 16. This inclusion provides quick and ready
reference for dutyholders tasked to coordinate
the national process on the next periodic report ta
the Convention on Economic, Social and Cultural
Rights.
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OFFICE OF THE HIGH COMMISSIONER
FOR HUMAN RIGHTS

The right to adequate housing (Art.11 (1)) : . 13/12/91.
CESCR General comment 4. (General Comments)

Convention Abbreviation: CESCR

GENERAL COMMENT 4

Ihe riaht to adequate housing
{Art. 11 (1) of the Covenant)
(Sixth ion, 1991)°

1, Pursuant to article 11 (1) of the Covenant,
States parties “recognize the right of everyone to an
adequate standard of living for himself and his family,
including adequate food, clothing and housing, and
to the continuous improvement of living conditions”.
The human right to adequate housing, which is thus
derived from the right to an adequate standard of
living, is of central importance for the enjoyment of
all economic, social and cultural rights.

2. The Committee has been able to accumulate a
large amount of information pertaining to this right.
Since 1979, the Committee and its predecessors
have examined 75 reports dealing with the right to
adequate housing. The Committee has also devoted
a day of general discussion to the issue at each
of its third (see E/1989/22, para. 312) and fourth
sessions (E/1990/23, paras. 281-285). In addition,
the Committee has taken careful note of information
generated by the International Year of Shelter for
the Homeless (1987) including the Global Strategy
for Shelter to the Year 2000 adopted by the General
Assembly in its resolution 42/191 of 11 December
1987.! The Committee has also reviewed relevant
reports and other documentation of the Commission
on Human Rights and the Sub-Commission on
Prevention of Discrimination and Protection of
Minorities,?

* Contained in document E/1992/23

1 7 a
third Sessjon, Supplement No. 8, aﬁdendum EM43f%fAdd.ll.

Commission on Hurman Rights resolutions 1986/36
and 1987/22; reports by Mr. Danilo Turk, Special Rapporteur
of the Sub-Commission (E/CN.4/5ub.2/1990/19, paras. 108-
120; E/CN.4/Sub.2/1991/17, paras. 137-139): see also Sub-
Cammission resolution 1991/26.
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3. Although a wide wvariety of international
instruments address the different dimensions of
the right to adequate housing® article 11 (1) of the
Covenant is the most comprehensive and perhaps
the most important of the relevant provisions,

4, Despite the fact that the international
community has frequently reaffirmed the importance
of full respect for the right to adequate housing,
there remains a disturbingly large gap between the
standards setin article 11 (1) of the Covenant and the
situation prevailing in many parts of the world. While
the problems are often particularly acute in some
developing countries which confront major resource
and other constraints, the Committee observes that
significant problems of homelessness and inadequate
housing also exist in some of the most economically
developed societies. The United Nations estimates
that there are over 100 million persons homeless
worldwide and over 1 billion inadequately housed.*
There is no indication that this number is decreasing.
It seems clear that no State party is free of significant
problems of one kind or another in relation to the
right te housing.

5. In some instances, the reports of States parties
examined by the Committee have acknowledged
and described difficulties in ensuring the right to
adequate housing. For the most part, however, the
information provided has been insufficient to enable
the Committee to obtain an adequate picture of the
situation prevailing in the State concerned. This
General Comment thus aims to identify some of the
principal issues which the Committee considers to be
important in relation to this right.

3 See, for example, article 25 (1) of the Universal
Declaration on Human Rights, article 5 (e) (iii) of the
International Convention on the Elimination of All Forms
of Racial Discrimination, article 14 (2) of the Convention
on the Elimination of All Forms of Discrimination against
Women, article 27 (3) of the Canvention on the Rights of the
Child, article 10 of the Declaration on Social Progress and
Development, section Il (8) of the Vancouver Declaration
on Human Settlements, 1976 itat; _Unj
n_Hum

ions | re {United Nations
publication, Sales No. E.76.IV.7 and corrigendum), chap. 1),
article 8 (1) of the Declaration on the Riggt to Development
and the ILO Recommendation Concerning Workers' Housing,
1961 (No. 115).
4 See footnote 1,




6. The right to adequate housing applies to
everyone. While the reference to "himself and his
family” reflects assumptions as to gender roles and
economic activity patterns commonly accepted in
1966 when the Covenant was adopted, the phrase
cannot be read today as implying any limitations
upon the applicability of the right to individuals or
to female-headed househalds or other such groups.
Thus, the concept of “family” must be understood in
awide sense. Further, individuals, as well as families,
are entitied to adequate housing regardless of age,
economic status, group or other affiliation or status
and other such factors, In particular, enjoyment of
this right must, in accordance with article 2 (2) of the
Covenant, not be subject to any form of discrimination.

7. In the Committee’s view, the right to housing
should not be interpreted in a narrow or restrictive
sense which equates it with, for example, the shelter
provided by merely having a roof over one's head
or views shelter exclusively as a commaodity. Rather
it should be seen as the right to live somewhere in
security, peace and dignity. This is appropriate for
at least two reasons. In the first place, the right to
housing is integrally linked to other human rights
and to the fundamental principles upon which the
Covenant s premised. This “the inherent dignity
of the human person” from which the rights in the
Covenant are said to derive reguires that the term
“housing” be interpreted so as to take account of
a variety of other considerations, most importantly
that the right to housing should be ensured to all
persons irrespective of income or access to economic
resources. Secondly, the reference in article 11 (1)
must be read as referring not just to housing but to
adequate housing. As both thE!‘COITlmiSSiDTI on Human
Seltlements and the Global Strategy for Shelter to the
Year 2000 have stated: "Adequate shelter means ...
adequate privacy, adequate space, adequate security,
adeguate lighting and ventilation, adequate basic
infrastructure and adequate location with regard to
work and basic facilities - all at a reasonable cost”.

8. Thus the concept of adequacy is particularly
significant in relation to the right to housing since
it serves to underline a number of factors which
must be taken into account in determining whether
particular forms of shelter can be considered to
constitute "adequate housing” for the purposes of
the Covenant. While adequacy is determined in part
by social, economic, cultural, climatic, ecological
and other factors, the Committee believes that it is
nevertheless possible to identify certain aspects of
the right that must be taken into account for this
Purpase in any particular context. They include the
following:

(a) Legal security of tenure. Tenure takes a variety
of forms, including rental (public and private)
accommodation, cooperative housing, lease, owner-
occupation, emergency housing and informal
settlements. including occupation of land or property.
Notwithstanding the type of tenure, all persons should
possess a degree of security of tenure which guarantees
legal protection against forced eviction, harassment and
other threats. States parties should consegquently take
immediate measures aimed at conferring legal security
of tenure upon those persons and households currently
lacking such protection, in genuine consultation with
affected persons and groups;

(b) Availability of services, materials, facilities and
infrastructure. An adequate house must contain certain
facilities essential for health, security, comfort and
nutrition. All beneficiaries of the right to adequate
housing should have sustainable access to natural and
common resources, safe drinking water, energy for
cooking, heating and lighting, sanitation and washing
facilities, means of food storage, refuse disposal, site
drainage and emergency services;

(c) Affordability. Personal or household financial costs
associated with housing should be at such a level that
the attainment and satisfaction of other basic needs
are not threatened or compromised. Steps should be
taken by States parties to ensure that the percentage
of housing-related costs is, in general, commensurate
with income levels. States parties should establish
housing subsidies for those unable to obtain affordable
housing, as well as forms and levels of housing finance
which adequately reflect housing needs. In accordance
with the principle of affordability, tenants should be
protected by appropriate means against unreasonable
rent levels or rent increases, In societies where natural
materials constitute the chief sources of building
materials for housing, steps should be taken by States
parties to ensure the availability of such materials;

(d) Habitability. Adequate housing must be habitable,
in terms of providing the inhabitants with adequate
space and protecting them from cold, damp, heat, rain,
wind or other threats to health, structural hazards, and
disease vectors. The physical safety of occupants must
be guaranteed as well. The Committee encourages
States parties to comprehensively apply the Health
Principles of Housing? prepared by WHO which view
housing as the environmental factor most frequently
associated with conditions for disease in epidemiological
analyses; i.e. inadequate and deficient housing and
living conditions are invariably associated with higher
mortality and morbidity rates;

5 Geneva, World Health Organization, 1990.
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(e) Accessibility. Adequate housing must be accessible
to those entitled to it. Disadvantaged groups must
be accorded full and sustainable access to adeguate
housing resources. Thus, such disadvantaged groups
as the elderly, children, the physically disabled, the
terminally ill, HIV-positive individuals, persons with
persistent medical problems, the mentally ill, victims
of natural disasters, people living in disaster-prone
areas and other groups should be ensured some
degree of priority consideration in the housing sphere.
Both housing law and policy should take fully into
account the special housing needs of these groups.
Within many States parties increasing access to land
by landless or impoverished segments of the society
should constitute a central policy goal. Discemnible
governmental obligations need to be developed aiming
to substantiate the right of all to a secure place to live
in peace and dignity, including access to land as an
entitlement;

(f) Location. Adequate housing must be in a location
which allows access to employment options, health-care
services, schools, child-care centres and other social
facilities, This is true both in large cities and in rural
areas where the temporal and financial costs of getting
to and from the place of work can place excessive
demands upon the budgets of poor households.
Similarly, housing should not be built on polluted sites
nor in immediate proximity to pollution sources that
threaten the right to health of the inhabitants;

(g) Cultural adequacy. The way housing is constructed,

the building materials used and the policies supporting
these must appropriately enable the expression of
cultural identity and diversity of housing. Activities
geared towards development or modemization in
the housing sphere should ensure that the cultural
dimensions of housing are not sacrificed, and that, inter
alia, modern technological facilities, as appropriate are
also ensured.,

9. As noted above, the right to adequate housing
cannot be viewed in isolation from other human rights
contained in the two International Covenants and other
applicable international instruments. Reference has
already been made in this regard to the concept of
human dignity and the principle of non-discrimination. In
addition, the full enjoyment of other rights - such as the
right to freedom of expression, the right to freedom of
assoclation (such as for tenants and other cammunity-
based groups), the right to freedom of residence and
the right to participate in public decision-making - is
indispensable if the right to adequate housing is to
be realized and maintained by all groups in society.
Similarly, the right not to be subjected to arbitrary
or unlawful interference with one's privacy, family,
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home or correspondence constitutes a very important
dimension in defining the right to adequate housing.

10. Regardless of the state of development of any
country, there are certain steps which must be taken
immediately. As recognized in the Global Strategy for
Shelter and in other international analyses, many of
the measures required to promaote the right to housing
would only require the abstention by the Government
from certain practices and a commitment to facilitating
“self-help” by affected groups. To the extent that any
such steps are considered to be beyond the maximum
resources available to a State party, it is appropriate
that a request be made as soon as possible for
international cooperation in accordance with articles 11
(1), 22 and 23 of the Covenant, and that the Committee
be informed thereof.

11. States parties must give due priority to those social
groups living in unfavourable conditions by giving them
particular consideration. Policies and legislation should
carrespondingly not be designed to benefit already
advantaged social groups at the expense of others.
The Committee is aware that external factors can
affect the right to a continuous improvement of living
conditions, and that in many States parties overall
living conditions declined during the 1980s. However,
as noted by the Committee in its General Comment 2
(1990) (E/1990/23, annex Ill), despite externally caused
problems, the obligations under the Covenant continue
to apply and are perhaps even more pertinent during
times of economic contraction. It would thus appear
to the Committee that a general decline in living and
housing conditions, directly attributable to policy and
legislative decisions by States parties, and in the
absence of accompanying compensatory measures,
would be inconsistent with the obligations under the
Covenant.

12, While the most appropriate means of achieving
the full realization of the right to adequate housing
will inevitably vary significantly from one State party
to another, the Covenant clearly requires that each
State party take whatever steps are necessary for
that purpose. This will almost invariably require the
adoption of a national housing strategy which, as stated
in paragraph 32 of the Global Strateqy for Shelter,
"defines the objectives for the development of sheiter
conditions, identifies the resources available to meet
these goals and the most cost-effective way of using
them and sets out the responsibilities and time-frame
for the implementation of the necessary measures”.
Both for reasons of relevance and effectiveness, as
well as in order to ensure respect for other human
rights, such a strategy should reflect extensive genuine
consultation with, and participation by, all of those




affected. including the homeless, the inadequately
housed and their representatives. Furthermore, steps
chould be taken to ensure coordination between
ministries and regional and local authorities in order
to reconcile related policies (economics, agriculture,
_environment, energy, etc.) with the obligations under
‘article 11 of the Covenant.

13. Effective monitoring of the situation with respect
to housing Iis another obligation of immediate effect.
For a State party to satisfy its obligations under article
11 (1) it must demonstrate, inter alia, that it has taken
whatever steps are necessary, either alone or on the
basis of international cooperation, to ascertain the
full extent of homelessness and inadequate housing
within its jurisdiction. In this regard, the revised general
guidelines regarding the form and contents of reports
adopted by the Committee (E/C.12/1991/1) emphasize
the need to “provide detailed information about
those groups within ... society that are vulnerable and
disadvantaged with regard to housing”. They include,
in particular, homeless persons and families, those
inadequately housed and without ready access to basic
amenities, those living in “illegal” settlements, those
subject to forced evictions and low-income groups.

14. Measures designed to satisfy a State party's
obligations In respect of the right to adequate housing
may reflect whatever mix of public and private sector
measures considered appropriate. While in some States
public financing of housing might most usefully be spent
on direct construction of new housing. in most cases,
experience has shown the inability of Governments
to fully satisfy housing deficits with publicly built
housing. The promotion by States parties of "enabling
strategies”, combined with a full commitment to
obligations under the right to adequate housing,
should thus be encouraged. In essence, the obligation
Is to demonstrate that, in aggregate, the measures
being taken are sufficient to realize the right for every
individual in the shortest possible time in accordance
with the maximum of available resources,

15. Many of the measures that will be required will
involve resource allocations and policy initiatives
of a general kind. Nevertheless, the role of formal
legislative and administrative measures should not be
underestimated in this context. The Global Strategy for
Shelter (paras. 66-67) has drawn attention to the types
of measures that might be taken in this regard and to
their importance.

16. In some States, the right to adequate housing
Is constitutionally entrenched. In such cases the
Committee is particularly interested in learning of the
legal and practical significance of such an approach.

Details of specific cases and of other ways in which
entrenchment has proved helpful should thus be provided.

17. The Committee views many component elements
of the right to adequate housing as being at least
consistent with the provision of domestic legal
remedies. Depending on the legal system, such areas
might include, but are not limited to: (a) legal appeals
aimed at preventing planned evictions or demolitions
through the issuance of court-ordered injunctions; (b)
legal procedures seeking compensation following an
illegal eviction; (c) complaints against illegal actions
carried out or supported by landlords (whether public or
private) in relation to rent levels, dwelling maintenance,
and racial or other forms of discrimination; (d)
allegations of any form of discrimination in the allocation
and availability of access to housing; and (e) complaints
against landlords concerning unhealthy or inadequate
housing conditions. In some legal systems it would alsa
be appropriate to explore the possibility of facilitating
class action suits in situations Involving significantly
increased levels of homelessness.

18. In this regard, the Committee considers
that instances of forced eviction are prima facie
incompatible with the requirements of the Covenant
and can only be justified in the most exceptional
circumstances, and in accordance with the relevant
principles of international law.

19. Finally, article 11 (1) concludes with the obligation
of States parties to recognize “the essential importance
of international cooperation based on free consent”.
Traditionally, less than 5 per cent of all international
assistance has been directed towards housing or
human settlements, and often the manner by which
such funding is provided does little to address the
housing needs of disadvantaged groups. States
parties, both recipients and providers, should ensure
that a substantial proportion of financing is devoted
to creating conditions leading to a higher number
of persons being adequately housed. International
financial institutions promaoting measures of structural
adjustment should ensure that such measures do not
compromise the enjoyment of the right to adequate
housing. States parties should, when contemplating
international financial cooperation, seek to indicate
areas relevant to the right to adequate housing where
external financing would have the most effect. Such
requests should take full account of the needs and
views of the affected groups.
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Ihe right to adequate housing
{art, 11.1 of the Covenant):
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(Sixteenth session, 1997)*

1. In its General Comment No. 4 (1991), the
Committee observed that all personsshould possess
a degree of security of tenure which guarantees
legal protection against forced eviction, harassment
and other threats. It concluded that forced
evictions are prima facie incompatible with the
requirements of the Covenant. Having considered
a significant number of reports of forced evictions
in recent years, including instances in which it has
determined that the obligations of States parties
were being violated, the Committee is now in a
position to seek to provide further clarification as
to the implications of such practices in terms of the
obligations contained in the Covenant.

2. The international community has long
recognized that the issue of forced evictions is a
serious one. In 1976, the United Nations Conference
on Human Settlements noted that special attention
should be paid to “undertaking major clearance
operations should take place only whenconservation
and rehabilitation are not feasible and relocation
measures are made”.! In 1988, in the Global
Strateqy for Shelter to the Year 2000, adopted
by the General Assembly in its resolution 43/181,
the "fundamental obligation [of Governments] to
protect and improve houses and neighbourhoods,
rather than damage or destroy them" was
recognized.? Agenda 21 stated that “people should

*  Contained in document Ef1998/22, annex IV.

1 Report of Habitat: United Nations Conference on Human
Settlements, Vancouver, 31 May - 11 june 1976 (A/
CONF.70/15), chap. ll, recommendation B.B, para. C (ii).

2  Report of the Commission on Human Settlements on
the work of its eleventh session, Addendum (A/43/8/
Add.1), para. 13.
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be protected by law against unfair eviction from
their homes or land”.* In the Habitat Agenda
Governments committed themselves ta “protecting
all people from, and providing legal protection and
redress for, forced evictions that are contrary to
the law, taking human rights into consideration:;
[and] when evictions are unavoidable, ensuring, as
appropriate, that alternative suitable solutions are
provided".* The Commission on Human Rights has
also indicated that “forced evictions are a gross
violation of human rights".* However, although
these statements are important, they leave open
one of the most critical issues, namely that of
determining the circumstances under which forced
evictions are permissible and of spelling out the
types of protection required to ensure respect for
the relevant provisions of the Covenant.

3. The use of the term "forced evictions” is, in
some respects, problematic. This expression seeks
to convey a sense of arbitrariness and of illegality.
To many observers, however, the reference to
“forced evictions” is a tautology, while others
have criticized the expression "illegal evictions”
on the ground that it assumes that the relevant
law provides adequate protection of the right to
housing and conforms with the Covenant, which
is by no means always the case. Similarly, it has
been suggested that the term “unfair evictions” is
even more subjective by virtue of its failure to refer
to any legal framework at all. The international
community, especially in the context of the
Commission on Human Rights, has opted to refer
to “forced evictions”, primarily since all suggested
alternatives also suffer from many such defects.
The term “forced evictions"” as used throughout this
general comment is defined as the permanent or
temporary removal against their will of individuals,
families and/or communities from the homes and/
or land which they occupy, without the provision of,

3 Report of the United Nations Conference on Environment
and Development, Rio de Janeiro, 3-14 June 1992, Val. | (A/
CONF.151/26/Rev.1{vol.l), annex Il, Agenda 21, chap. 7.9 (b).

4  Report of the United Nations Conference on Settlements
(Habitat 11} (A/CONF.165/14), annex I, The Habitat
Agenda, para. 40 (n).

5 Commllssion on Human Rights resolution 1993/77,
para. 1.
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and access to, appropriate forms of legal or other
protection,The prohibition on forced evictions does
not, however, apply to evictions carried out by
force in accordance with the law and in conformity
with the provisions of the International Covenants
on Human Rights.

4. The practice of forced evictions is widespread
and affects persons in both developed and
developing countries. Owing to the interrelationship
and interdependency which exist among all human
rights, forced evictions frequently violate other
human rights. Thus, while manifestly breaching
the rights enshrined in the Covenant, the practice
of forced evictions may also result in violations of
civil and political rights, such as the right to life,
the right to security of the person, the right to non-
interference with privacy, family and home and the
right to the peaceful enjoyment of possessions.

5. Although the practice of forced evictions might
appear to occur primarily in heavily populated
urban areas, it also takes place in connection with
forced population transfers, internal displacement,
farced relocations in the context of armed conflict,
mass exoduses and refugee movements. In all
of these contexts, the right to adequate housing
and not to be subjected to forced eviction may be
violated through a wide range of acts or omissions
attributable to States parties. Even in situations
where it may be necessary to impose limitations
on such a right, full compliance with article 4 of
the Covenant Is required so that any limitations
imposed must be “determined by law only insofar
as this may be compatible with the nature of these
[i.e. economic, social and cultural] rights and salely
for the purpose of promoting the general welfare in
a democratic society”.

6. Many instances of forced eviction are
associated with violence, such as evictions resulting
from international armed conflicts, internal strife
and communal or ethnic violence.

7. Other instances of forced eviction occur in the
name of development. Evictions may be carried
out in connection with conflict over land rights,
development and infrastructure projects, such
as the construction of dams or other large-scale
energy projects, with land acquisition measures
associated with urban renewal, housing renovation,
city beautification pragrammes, the clearing of land
for agricultural purposes, unbridled speculation in
land, or the holding of major sporting events like
the Olympic Games.

8. In essence, the obligations of States parties
to the Covenant in relation to forced evictions are
based on articie 11.1, read in conjunction with
other relevant provisions. In particular, article 2.1
obliges States to use “all appropriate means” to
promote the right to adequate housing. However,
in view of the nature of the practice of forced
evictions, the reference in article 2.1 to progressive
achievement based on the availability of resources
will rarely be relevant. The State itself must refrain
from forced evictions and ensure that the law is
enforced against its agents or third parties who
carry out forced evictions (as defined in paragraph
3 above). Moreover, this approach is reinforced
by article 17.1 of the International Covenant on
Civil and Political Rights which complements the
right not to be forcefully evicted without adequate
protection. That provision recognizes, inter alia, the
right to be protected against “arbitrary or unlawful
interference” with one’s home. It is to be noted
that the State’s obligation to ensure respect for
that right is not qualified by considerations relating
to its available resources.

9. Article 2.1 of the Covenant requires States
parties to use "all appropriate means”, including
the adoption of legislative measures, to promote
all the rights protected under the Covenant.
Although the Committee has indicated in its
General Comment No. 3 (1990) that such measures
may not be indispensable in relation to all rights,
it is clear that legislation against forced evictions
is an essential basis upon which to build a system
of effective protection. Such legislation should
include measures which (a) provide the greatest
possible security of tenure to occupiers of houses
and land, (b) conform to the Covenant and (c) are
designed to control strictly the circumstances under
which evictions may be carried out. The legislation
must also apply to all agents acting under the
authority of the State or who are accountable to
it. Moreover, in view of the increasing trend in
some States towards the Government greatly
reducing its responsibilities in the housing sector,
States parties must ensure that legislative and
other measures are adequate to prevent and, if
appropriate, punish forced evictions carried out,
without appropriate safeguards, by private persons
or bodles, States parties should therefore review
relevant legislation and policies to ensure that they
are compatible with the obligations arising from
the right to adequate housing and repeal or amend
any legislation or policies that are inconsistent with
the requirements of the Covenant.
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10. Women, children, youth, older persons,
indigenous people, ethnic and other minorities,
and other vulnerable individuals and groups all
suffer disproportionately from the practice of
forced eviction. Women in all groups are especially
vulnerable given the extent of statutory and other
forms of discrimination which often apply in relation
to property rights (including hame ownership) or
rights of access to property or accommodation, and
their particular vulnerability to acts of violence and
sexual abuse when they are rendered homeless.
The non-discrimination provisions of articles
2.2 and 3 of the Covenant impose an additional
obligation upon Governments to ensure that,
where evictions do occur, appropriate measures
are taken to ensure that no form of discrimination
is involved,

11, Whereas some evictions may be justifiable,
such as in the case of persistent non-payment of
rent or of damage to rented property without any
reasonable cause, itis incumbent upon the relevant
authorities to ensure that they are carried out in
a manner warranted by a law which is compatible
with the Covenant and that all the legal recourses
and remedies are available to those affected.

12. Forced eviction and house demolition as a
punitive measure are also inconsistent with the
norms of the Covenant, Likewise, the Committeea
takes note of the obligations enshrined in the
Geneva Conventions of 1949 and Protocols
thereto of 1977 concerning prohibitions on the
displacement of the civilian population and the
destruction of private property as these relate to
the practice of forced eviction.

13. States parties shall ensure, prior to carrying
out any evictions, and particularly those involving
large groups, that all feasible alternatives are
explored in consultation with the affected persons,
with a view to avoiding, or at least minimizing, the
need to use force. Legal remedies or procedures
should be provided to those who are affected by
eviction orders. States parties shall also see to
it that all the individuals concerned have a right
to adeguate compensation for any property,
both personal and real, which is affected. In this
respect, it is pertinent to recall article 2.3 of
the International Covenant on Civil and Political
Rights, which requires States parties to ensure
“an effective remedy” for persons whose rights
have been violated and the obligation upon the
"competent authorities (to) enforce such remedies
when granted”.
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14. In cases where eviction is considered to be
justified, it should be carried out in strict compliance
with the relevant provisions of international human
rights law and in accordance with general principles
of reasonableness and proportionality. In this regard
it is especially pertinent to recall General Comment
16 of the Human Rights Committee, relating to
article 17 of the International Covenant on Civil
and Political Rights, which states that interference
with a person’s home can only take place “in cases
envisaged by the law"”. The Committee observed
that the law “should be in accordance with the
provisions, aims and objectives of the Covenant
and should be, in any event, reasonable in the
particular circumstances”. The Committee also
indicated that “relevant legislation must specify
in detail the precise circumstances in which such
interferences may be permitted”.

15. Appropriate procedural protection and due
process are essential aspects of all human rights
but are especially pertinent in relation to a matter
such as forced evictions which directly invokes
a large number of the rights recognized in both
the International Covenants on Human Rights.
The Committee considers that the procedural
protections which should be applied in relation
to forced evictions include: (a) an opportunity
for genuine consultation with those affected; (b)
adequate and reasonable notice for all affected
persons prior to the scheduled date of eviction;
(c) information on the proposed evictions, and,
where applicable, on the alternative purpose for
which the land or housing is to be used, to be made
available in reasonable time to all those affected;
(d) especially where groups of people are involved,
government officials or their representatives
to be present during an eviction; (e) all persons
carrying out the eviction to be properly identified,;
(f) evictions not to take place in particularly bad
weather or at night unless the affected persons
consent otherwise; (g) provision of legal remedies;
and (h) provision, where possible, of legal aid to
persons who are in need of it to seek redress from
the courts.

16. Evictions should not result in individuals being
rendered homeless or vulnerable to the violation
of other human rights. Where those affected
are unable to provide for themselves, the State
party must take all appropriate measures, to the
maximum of its available resources, to ensure
that adequate alternative housing, resettlement or
access to productive land, as the case may be, is
available.
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17. The Committee Iis aware that various
development projects financed by international
agencies within the territories of State parties
have resulted in forced evictions. In this regard,
the Committee recalls its General Comment No. 2
(1990) which states, inter alia, that "international
‘agencies should scrupulously avoid involvement
in projects which, for example promote or
reinforce discrimination against individuals or
groups contrary to the provisions of the Covenant,
or involve large-scale evictions or displacement
of persons without the provision of all appropriate
protection and compensation. Every effort should
pe made, at each phase of a development project,
to ensure that the rights contained in the Covenant
are duly taken into account”.®

18, Some institutions, such as the World Bank
and the Organisation for Economic Cooperation
and Development (OECD) have adopted guidelines
on relocation and/or resettlement with a view to
limiting the scale of and human suffering associated
with forced evictions. Such practices often
accompany large-scale development projects, such
as dam-building and other major energy projects.
Full respect for such guidelines, insofar as they
reflect the obligations contained in the Covenant,
is essential on the part of both the agencies
themselves and States parties to the Covenant. The
Committee recalls in this respect the statement in
the Vienna Declaration and Programme of Action
to the effect that "while development facilitates
the enjoyment of all human rights, the lack of
development may not be invoked to justify the
abridgement of internationally recognized human
rights” (Part |, para. 10). -

19. In accordance with the guidelines for reporting

adopted by the Committee, State parties are
reguested to provide various types of information

& E/1990/23, annex lll, paras. 6 and 8 (d).

pertaining directly to the practice of forced
evictions. This includes information relating to (a)
the “number of persons evicted within the last five
years and the number of persons currently lacking
legal protection against arbitrary eviction or any
other kind of eviction”, (b) “legislation concerning
the rights of tenants to security of tenure, to
protection from eviction” and (c) “legislation
prohibiting any form of eviction”.’

20. Information is also sought as to “measures
taken during, inter alia, wurban renewal
programmes, redevelopment projects, site
upgrading, preparation for international events
{Olympics and other sporting competitions,
exhibitions, conferences, etc.) ‘beautiful city’
campaigns, etc. which guarantee protection from
eviction or guarantee rehousing based on mutual
consent, by any persons living on or near to
affected sites”.® However, few States parties have
included the requisite information in their reports
to the Committee. The Committee therefore wishes
to emphasize the importance it attaches to the
receipt of such information.

21. Some States parties have indicated that
information of this nature is not available. The
Committee recalls that effective monitoring of the
right to adequate housing, either by the Government
concerned or by the Committee, is not possible in
the absence of the collection of appropriate data
and would request all States parties to ensure that
the necessary data is collected and is reflected in
the reports submitted by them under the Cavenant.
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General comment No. 9
The domestic application of the Covenant *

A. The duty to give effect to the Covenant in the
domestic legal order

1. In its General Comment No. 3 (1990) on the
nature of States parties’ obligations (art. 2, para. 1,
of the Covenant)! the Committee addressed issues
relating to the nature and scope of States parties’
obligations. The present general comment seeks
to elaborate further certain elements of the earlier
statement, The central obligation in relation to the
Covenant is for States parties to give effect to the
rights recognized therein. By requiring Governments
to do so "by all appropriate means”, the Covenant
adopts a broad and flexible approach which enables
the particularities of the legal and administrative
systems of each State, as well as other relevant
considerations, to be taken into account.

1 E/19991/23, annex lIl.
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2. Butthis flexibility coexists with the obligation upon
each State party to use all the means at its disposal to
give effect to the rights recognized in the Covenant.
In this respect, the fundamental requirements of
international human rights law must be borne in
mind. Thus the Covenant norms must be recognized
in appropriate ways within the domestic legal order,
appropriate means of redress, or remedies, must
be available to any aggrieved individual or group,
and appropriate means of ensuring governmental
accountability must be put in place.

3. Questions relating to the domestic application of
the Covenant must be considered in the light of two
principles of international law. The first, as reflected
in article 27 of the Vienna Convention on the Law
of Treaties?, is that "[A] party may not invoke the
provisions of its internal law as justification for its
failure to perform a treaty”. In other words, States
should modify the domestic legal order as necessary
in order to give effect to their treaty obligations.
The second principle is reflected in article 8 of the
Universal Declaration of Human Rights, according
to which “Everyone has the right to an effective
remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the
constitution or by law". The International Covenant
on Economic, Social and Cultural Rights contains no
direct counterpart to article 2, paragraph 3 (b), of the
International Covenant on Civil and Political Rights,
which obligates States parties to, [nter alia, “develop
the possibilities of judicial remedy”. Nevertheless, a
State party seeking to justify its failure to provide any
domestic legal remedies for violations of economic,
social and cultural rights would need to show either
that such remedies are not "appropriate means”

2 United Nations, Treaty Series, vol. 1155, p. 331,




within the terms of article 2, paragraph 1, of the
international Covenant on Economic, Social and
cultural Rights or that, in view of the other means used,
they are unnecessary. It will be difficult to show this and
the Committee considers that, in many cases, the other
means used could be rendered ineffective if they are not
reinforced or complemented by judicial remedies.

B. The status of the Covenant
__J'g_mg_dpm_eszl_c_@al_o_rdﬂ

4. In general, legally binding international human
rights standards should operate directly and
immediately within the domestic legal system of
each State party, thereby enabling individuals to seek
enforcement of their rights before national courts
and tribunals. The rule requiring the exhaustion of
domestic remedies reinforces the primacy of national
remedies in this respect. The existence and further
development of international procedures for the
pursuit of individual claims is important, but such
procedures are ultimately only supplementary to
effective national remedies.

5. The Covenant does not stipulate the specific
means by which it is to be implemented in the national
legal order. And there is no provision obligating its
comprehensive incorporation or requiring it to be
accorded any specific type of status in national law.
Although the precise method by which Covenant
rights are given effect in national law is a matter for
each State party to decide, the means used should be
appropriate in the sense of producing results which
are consistent with the full discharge of its obligations
by the State party. The means chosen are also subject
to review as part of the Committee’'s examination
of the State party’s compliance with its obligations
under the Covenant.

6. An analysis of State practfce with respect to the
Covenant shows that States have used a variety of
approaches. Some States have failed to do anything
specific at all. Of those that have taken measures,
some States have transformed the Covenant into
domestic law by supplementing or amending existing
legislation, without invoking the specific terms of
the Covenant. Others have adopted or incorporated
it into domestic law, so that its terms are retained
intact and given formal validity in the national
legal order. This has often been done by means of
constitutional provisions according priority to the
provisions of international human rights treaties
over any inconsistent domestic laws. The approach
of States to the Covenant depends significantly upon
the approach adopted to treaties in general in the
domestic legal order.

7. But whatever the preferred methodology, several
principles follow from the duty to give effect to the
Covenant and must therefore be respected. First, the
means of implementation chosen must be adequate

to ensure fulfilment of the obligations under the
Covenant. The need to ensure justiciability (see para.
10 below) is relevant when determining the best way
to give domestic legal effect to the Covenant rights.
Second, account should be taken of the means which
have proved to be most effective in the country
concerned in ensuring the protection of other human
rights. Where the means used to give effect to the
Covenant on Economic, Social and Cultural Rights
differ significantly from those used in relation to other
human rights treaties, there should be a compelling
justification for this, taking account of the fact that
the formulations used in the Covenant are, to a
considerable extent, comparable to those used in
treaties dealing with civil and political rights.

8. Third, while the Covenant does not formally oblige
States to incorporate its provisions in domestic law,
such an approach is desirable. Direct incorporation
avoids problems that might arise in the translation
of treaty obligations into national law, and provides a
basis for the direct invocation of the Covenant rights
by individuals in national courts. For these reasons,
the Committee strongly encourages formal adoption
or incorporation of the Covenant in national law.

C. The role of legal remedies.
Legal or judicial remedies?

9, The right to an effective remedy need not be
interpreted as always requiring a judicial remedy.
Administrative remedies will, in many cases, be
adequate and those living within the jurisdiction of
a State party have a legitimate expectation, based
on the principle of good faith, that all administrative
authorities will take account of the requirements of
the Covenant in their decision-making. Any such
administrative remedies should be accessible,
affordable, timely and effective. An ultimate right
of judicial appeal from administrative procedures
of this type would also often be appropriate. By the
same token, there are some obligations, such as
(but by no means limited to) those concerning non-
discrimination?, in relation to which the provision
of some form of judicial remedy would seem
indispensable in order to satisfy the requirements of
the Covenant. In other words, whenever a Covenant
right cannot be made fully effective without some
role for the judiciary, judicial remedies are necessary.
Justiciability

10. In relation to civil and political rights, it is
generally taken for granted that judicial remedies
for violations are essential. Regrettably, the contrary
assumption is too often made in relation to economic,
social and cultural rights. This discrepancy is not
warranted either by the nature of the rights or by

3 Pursuant to article 2, paragraph 2, of the Covenant,
States “undertake to guarantee” that the rights therein
are exercised "without discrimination of any kind".
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the relevant Covenant provisions., The Committee
has already made clear that it considers many
of the provisions in the Covenant to be capable
of immediate implementation. Thus, in General
Comment No, 3 (1990) it cited, by way of example,
articles 3; 7, paragraph (a) (i); 8; 10, paragraph 3;
13, paragraph 2 (a); 13, paragraph 3; 13, paragraph
4; and 15, paragraph 3. It is important in this regard
to distinguish between justiciability (which refers
to those matters which are appropriately resolved
by the courts) and norms which are seif-executing
(capable of being applied by courts without further
elaboration). While the general approach of each
legal system needs to be taken into account, there
is no Covenant right which could not, in the great
majority of systems, be considered to possess at
least some significant justiciable dimensions. It
is sometimes suggested that matters involving
the allocation of resources should be left to the
political authorities rather than the courts. While
the respective competences of the various branches
of government must be respected, it is appropriate
to acknowledge that courts are generally already
involved in a considerable range of matters which
have important resource implications. The adoption
of a rigid classification of economic, social and
cultural rights which puts them, by definition, beyond
the reach of the courts would thus be arbitrary and
incompatible with the principle that the two sets of
human rights are indivisible and interdependent.
It would also drastically curtail the capacity of the
courts to protect the rights of the most vulnerable
and disadvantaged groups in society,

Self-executing

11. The Covenant does not negate the possibility
that the rights it contains may be considered self-
executing in systems where that option is provided
for. Indeed, when it was being drafted, attempts to
include a specific provision in the Covenant to the
effect that it be considered "non-self-executing”
were strongly rejected. In most States, the
determination of whether or not a treaty provision
is self-executing will be a matter for the courts, not
the executive or the legislature. In order to perform
that function effectively, the relevant courts and
tribunals must be made aware of the nature and
implications of the Covenant and of the important
role of judicial remedies in its implementation.
Thus, for example, when Governments are
invoived in court proceedings, they should promote
interpretations of domestic laws which give effect
to their Covenant obligations. Similarly, judicial
training should take full account of the justiciability
of the Covenant. It is especially important to avoid
any a priori assumption that the norms should be
considered to be non-self-executing. In fact, many
of them are stated in terms which are at least as
clear and specific as those in other human rights
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treaties, the provisions of which are regularly
deemed by courts to be self-executing.

D. The treatment of the Covenant in domestic courts

12. In the Committee’s guidelines for States’ reports,
States are requested to provide information as to
whether the provisions of the Covenant “can be
invoked befare, and directly enforced by, the Courts,
other tribunals or administrative authorities”.* Some
States have provided such information, but greater
importance should be attached to this element in
future reports. In particular, the Committee requests
that States parties provide details of any significant
jurisprudence from their domestic courts that makes
use of the provisions of the Covenant,

13. On the basis of available information, it is clear
that State practice is mixed. The Committee notes
that some courts have applied the provisions of the
Covenant either directly or as interpretive standards.
Other courts are willing to acknowledge, in principle,
the relevance of the Covenant for interpreting
domestic law, but in practice, the impact of the
Covenant on the reasoning or outcome of cases
is very limited. Still other courts have refused to
give any degree of legal effect to the Covenant in
cases in which individuals have sought to rely on
it. There remains extensive scope for the courts in
most countries to place greater reliance upon the
Covenant.

14. Within the limits of the appropriate exercise of
their functions of judicial review, courts should take
account of Covenant rights where this is necessary
to ensure that the State’'s conduct is consistent
with its obligations under the Covenant. Neglect by
the courts of this responsibility is incompatible with
the principle of the rule of law, which must always
be taken to include respect for international human
rights obligations,

15. It is generally accepted that domestic law should
be interpreted as far as possible in a way which
conforms to a State’s international legal obligations.
Thus, when a domestic decision maker is faced with
a choice between an interpretation of domestic law
that would place the State in breach of the Covenant
and one that would enable the State to comply
with the Covenant, international law requires the
choice of the latter. Guarantees of equality and non-
discrimination should be interpreted, to the greatest
extent possible, in ways which facilitate the full
protection of economic, social and cultural rights.
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1. Article 2, paragraph 1, of the Covenant obligates
each State party “to take steps ... with a view to
achieving progressively the full realization of the
[Covenant] rights ... by all appropriate means”. The
Committee notes that one such means, through
which important steps can be taken, is the work of
national institutions for the promotion and protection
of human rights. In recent years there has been a
proliferation of these institutions and the trend has
been strongly encouraged by the General Assembly
and the Commission on Human Rights. The Office of
the United Nations High Commissioner for Human
Rights has established a major programme to
assist and encourage States in relation to national
institutions.

2. These institutions range from national human
rights commissions through Ombudsman offices,

3

Adopted at the 51st meeting (19th session), on 1
December 1998.

public interest or other human rights “advocates”,
to "defensores del pueblo”. In many cases, the
institution has been established by the Government,
enjoys an important degree of autonomy from the
executive and the legislature, takes full account
of international human rights standards which are
applicable to the country concerned, and is mandated
to perform various activities designed to promote
and protect human rights. Such institutions have
been established in States with widely differing legal
cultures and regardless of their economic situation.

3. The Committee notes that national institutions
have a potentially crucial role to play in promoting
and ensuring the indivisibility and interdependence
of all human rights. Unfortunately, this role has too
often either not been accorded to the institution or
has been neglected or given a low priority by it. It
is therefore essential that full attention be given
to economic, social and cultural rights in all of the
relevant activities of these institutions. The following
list is indicative of the types of activities that can be,
and in some instances already have been, undertaken
by national institutions in relation to these rights:

(a) The promotion of educational and information
programmes designed to enhance awareness and
understanding of economic, social and cultural
rights, both within the population at large and amang
particular groups such as the public service, the
judiciary, the private sector and the labour movement;

(b) The scrutinizing of existing laws and administrative
acts, as well as draft bills and other proposals, to
ensure that they are consistent with the requirements
of the International Covenant on Economic, Social
and Cultural Rights;
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(c) Providing technical advice, or undertaking surveys
in relation to economic, social and cultural rights,
including at the request of the public authorities or
other appropriate agencies;

(d) The identification of national-level benchmarks
against which the realization of Covenant obligations
can be measured;

(e) Conducting research and inquiries designed to
ascertain the extent to which particular economic,
social and cultural rights are being realized, either
within the State as a whole or in areas or in relation
to communities of particular vulnerability;

(f) Monitoring compliance with specific rights
recognized under the Covenant and providing reports
thereon to the public authorities and civil society; and

UNITED
NATIONS

{g) Examining complaints alleging infringements
of applicable economic, social and cultural rights
standards within the State.

4. The Committee calls upon States parties to ensure
that the mandates accorded to all national human
rights institutions include appropriate attention to
economic, soclal and cultural rights and requests
States parties to include details of both the mandates
and the principal relevant activities of such institutions
in their reports submitted to the Committee.
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The right to the highest attainable standard of
health (article 12 of the International Covenant on_
Economic, Social and Cultural Rights)
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1. Health is a fundamental human right
indispensable for the exercise of other human rights.
Every human being is entitled to the enjoyment of
the highest attainable standard of health conducive
to living a life in dignity. The realization of the
right to health may be pursued through numeraus,
complementary approaches, such as the formulation
of health policies, or the implementation of health
programmes developed by the World Health
Organization (WHO), or the adoption of specific legal
instruments. Moreover, the right to health includes
certain components which are legally enforceable.?

2. The human right to health is recognized in
numerous international instruments. Article 25.1 of
the Universal Declaration of Human Rights affirms:

1 For examﬁle. the principle of non-discrimination
in relation to health facilities, goods and services is legally
enforceable in numerous national jurisdictions.




wgyveryone has the right to a standard of living
adequate for the health of himself and of his family,
including food. clothing, housing and medical care
and necessary social services”. The International
covenant on Economic, Social and Cultural Rights
pmvides the most comprehensive article on the
'right to health in international human rights law.
In accordance with article 12.1 of the Covenant,
states parties recognize “the right of everyone to
the enjoyment of the highest attainable standard
of physical and mental health”, while article 12.2
enumerates, by way of illustration, a number of
vsteps to be taken by the States parties ... to achieve
the full realization of this right”. Additionally, the right
to health is recognized, inter alia, in article 5 (e) (iv)
of the International Convention on the Elimination of
All Forms of Racial Discrimination of 1965, in articles
11,1 (f} and 12 of the Convention on the Elimination
of All Forms of Discrimination against Women of 1979
and in article 24 of the Convention on the Rights of
the Child of 1989. Several regional human rights
instruments also recognize the right to health, such
as the European Social Charter of 1961 as revised
{art. 11), the African Charter on Human and Peoples’
Rights of 1981 (art. 16) and the Additional Protocol
to the American Convention on Human Rights in
the Area of Economic, Social and Cultural Rights of
1988 (art. 10). Similarly, the right to health has been
proclaimed by the Commission on Human Rights?, as
well as in the Vienna Declaration and Programme of
Action of 1993 and other international instruments,?

3. The right to health is closely related to and
dependent upon the realization of other human
rights, as contained in the International Bill of Rights,
including the rights to food, housing, work, education,
human dignity, life, non-discrimination, equality,
the prohibition against torture, privacy, access
to information, and the freedoms of association,
assembly and movement. These and aother rights and
freedoms address integral components of the right to
health.

4. In drafting article 12 of the Covenant, the Third
Committee of the United Nations General Assembly
did not adopt the definition of health contained

2 In its resolution 1989/11.

3 The Principles for the Protection of Persons with Mental
lliness and for the Improvement of Mental Health Care
adopted by the United Nations General Assembly in
1991 (resolution 46/119) and the Committee's General
Comment No. 5 on persons with disabilities apply to
persons with mental iliness; the Programme o tion
of the Intemational Conference on Population and
Development held at Cairo in 1994, as well as the
Declaration and Programme for Action of the Fourth
World Conference on Women held in Beijing in 1995
contain definitions of reproductive health and women's
health, respectively.

in the preamble to the Constitution of WHO, which
conceptualizes health as “a state of complete
physical, mental and social well-being and not
merely the absence of disease or infirmity". However,
the reference in article 12.1 of the Covenant to
“the highest attainable standard of physical and
mental health” is not confined to the right to health
care. On the contrary, the drafting history and the
express wording of article 12.2 acknowledge that
the right to health embraces a wide range of socio-
ecanomic factors that promote conditions in which
people can lead a healthy life, and extends to the
underlying determinants of health, such as food and
nutrition, housing, access to safe and potable water
and adequate sanitation, safe and healthy working
conditions, and a healthy environment.

5. The Committee is aware that, for millions of
people throughout the world, the full enjoyment of the
right to health still remains a distant goal. Moreover,
in many cases, especially for those living in poverty,
this goal is becoming increasingly remote. The
Committee recognizes the formidable structural and
other obstacles resulting from international and other
factors beyond the control of States that impede the
full realization of article 12 in many States parties.

6. With a view to assisting States parties’
implementation of the Covenant and the fulfilment
of their reporting ohligations, this General Comment
focuses on the normative content of article 12 (Part
1), States parties’ obligations (Part Il}, violations (Part
) and implementation at the national level (Part
IV), while the obligations of actors other than States
parties are addressed in Part V. The General Comment
is based on the Committee's experience in examining
States parties’ reports over many years.

I. NORMATIVE CONTENT OF ARTICLE 12

7. Article 12.1 provides a definition of the right to
health, while article 12.2 enumerates illustrative, non-
exhaustive examples of States parties’ obligations.

8. The right to health is not to be understood as a
right to be healthy. The right to health contains both
freedoms and entitiements. The freedoms include
the right to control one’s health and body, including
sexual and reproductive freedom, and the right to be
free from Interference, such as the right to be free
from torture, non-consensual medical treatment
and experimentation. By cantrast, the entitlements
include the right to a system of health protection
which provides equality of opportunity for people to
enjoy the highest attainable level of health.
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g, The notion of “the highest attainable standard
of health” in article 12.1 takes into account both
the Individual's biological and socio-economic
preconditions and a State’s available resources. There
are a number of aspects which cannot be addressed
solely within the relationship between States and
individuals; in particular, good health cannot be
ensured by a State, nor can States provide protection
against every possible cause of human ill health. Thus,
genetic factors, individual susceptibility to ill health
and the adoption of unhealthy or risky lifestyles may
play an important role with respect to an individual’s
health. Consequently, the right to health must be
understood as a right to the enjoyment of a variety
of facilities, goods, services and conditions necessary
for the realization of the highest attainable standard
of health,

10. Since the adoption of the two International
Covenants in 1966 the world health situation has
changed dramatically and the notion of health has
undergone substantial changes and has also widened
in scope. More determinants of health are being taken
into consideration, such as resource distribution and
gender differences. A wider definition of health also
takes into account such socially-related concerns
as violence and armed conflict.* Moreover, formerly
unknown diseases, such as Human Immunodeficiency
Virus and Acquired Immunodeficiency Syndrome (HIV/
AIDS), and others that have become more widespread,
such as cancer, as well as the rapid growth of the
world population, have created new obstacles for the
realization of the right to health which need to be
taken into account when interpreting article 12.

11. The Committee interprets the right to health, as
defined in article 12.1, as an inclusive right extending
not only to timely and appropriate health care but
also to the underlying determinants of health, such
as access to safe and potable water and adequate
sanitation, an adequate supply of safe food, nutrition
and housing. healthy occupational and environmental
conditions, and access to health-related education
and information, including on sexual and reproductive
health. A further important aspect is the participation
of the population in all health-related decision-making
at the community, national and international levels.

12, The right to health in all its forms and at all levels
contains the following interrelated and essential
elements, the precise application of which will

4  Common article 3 of the Geneva Canventions for the
Frﬂtectian of war victims (1949); Additional Protocol
(1977) relating to the Protection of Victims of
International Armed Conflicts, art. 75 (2) (a); Additional
Protocol Il (1977) relating to the Protection of Victims of
Non-International Armed Conflicts, art. 4 (a).
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depend on the conditions prevailing in a particular
State party:

(a) Availability. Functioning public health and
health-care facilities, goods and services, as well
as programmes, have to be available in sufficient
quantity within the State party. The precise nature of
the facilities, goods and services will vary depending
on numerous factors, including the State party's
developmental level. They will include, however,
the underlying determinants of health, such as safe
and potable drinking water and adequate sanitation
facilities, hospitals, clinics and other health-related
buildings, trained medical and professional personnel
receiving domestically competitive salaries, and
essential drugs, as defined by the WHO Action
Programme on Essential Drugs.®

(b) Accessibility. Health facilities, goods and
services® have to be accessible to everyone without
discrimination, within the jurisdiction of the State
party. Accessibility has four overlapping dimensions:

Non-discrimination: health facilities, goods and
services must be accessible to all, especially the most
vulnerable or marginalized sections of the population,
in law and in fact, without discrimination on any of
the prohibited grounds.’

Physical accessibility: health facilities, goods and
services must be within safe physical reach for all
sections of the population, especially vulnerable
or marginalized groups, such as ethnic minorities
and indigenous populations, women, children,
adolescents, older persons, persons with disabilities
and persons with HIV/AIDS, Accessibility also implies
that medical services and underlying determinants of
health, such as safe and potable water and adequate
sanitation facilities, are within safe physical reach,
including in rural areas. Accessibility further includes
adequate access to buildings for persons with
disabilities.

Economic  accessibility  (affordability): health
facilities, goods and services must be affordable
for all. Payment for health-care services, as well as
services related to the underlying determinants of
health, has to be based on the principle of equity,
ensuring that these services, whether privately or

5 See WHO Model List of Essential Drugs, revised
?ge&:gmber 1999, WHO Drug Information, val. 13, No. 4,

6 Unless expressly provided otherwise, any reference
in this General Comment to health facilities, goods
and services includes the underlying determinants of
health outlined In paras. 11 and 12 (&) of this General
Comment.

7  See paras. 18 and 19 of this General Comment.




ublicly provided, are affordable for all, including
.sbtia!ly disadvantaged groups. Equity demands that
poorer households should not be disproportionately
purdened with health expenses as compared to richer

households.

\nformation accessibility: accessibility includes
the right to seek, receive and impart information
and ideas? concerning health issues. However,
sccessibility of information should not impair the
right to have personal health data treated with
confidentiality.

(¢) Acceptability. All health facilities, goods and
services must be respectful of medical ethics and
culturally appropriate, i.e. respectful of the culture
of individuals, minorities, peoples and communities,
sensitive to gender and life-cycle requirements, as

well as being designed to respect confidentiality and
improve the health status of those concerned.

(d) Quality. As well as being culturally acceptable,
health facilities, goods and services must also be
scientifically and medically appropriate and of good
quality. This requires, inter alia, skilled medical
personnel, scientifically approved and unexpired
drugs and hospital equipment, safe and potable
water, and adequate sanitation.

13. The non-exhaustive catalogue of examples in
article 12.2 provides guidance in defining the action to
be taken by States. It gives specific generic examples
of measures arising from the broad definition of the
right to health contained in article 12.1, thereby
illustrating the content of that right, as exemplified in
the following paragraphs.?

8 See article 19.2 of the International Covenant on Civil
and Political Rights. This General Comment gives
g_?rtncuiar emphasis to access to information because of

e special importance of this issue in relation to health.

9 In the literature and practice concerning the right to
health, three levels of health care are frequently referred
to: primary health care typically deals with common
and relatively minor ilinesses and is provided by health
professionals and/or generally trained doctors working
Wwithin the community at relatively low cost; secondary
health care is provided in centres, usually hospitals,
and typically deals with relatively common minor or
serious illnesses that cannot be managed at community
level, using specialty-trained health professionals and
doctors, special equipment and sometimes in-patient
care at comparatively higher cost; tertiary health care
is provided in relatively few centres, typically deals with
small numbers of minor or serious illnesses requiring
specialty-trained health professionals and doctors and
special equipment, and is often relatively expensive.
Since forms of primary, secondary and tertiary health
care frequently overlap and often interact, the use
of this typology does not always provide sufficlent
distinguishing criteria to be helpful for a55955|n3 which
levels of health care States parties must provide, and
is therefore of limited assistance in relation to the
normative understanding of article 12.

Article 12.2 (a). The right to matermal, child and
reproductive health

14, “The provision for the reduction of the stillbirth
rate and of infant mortality and for the healthy
development of the child” (art. 12.2 (a))'® may be
understood as requiring measures to improve child
and maternal health, sexual and reproductive health
services, including access to family planning, pre-
and post-natal care!!, emergency obstetric services
and access to information, as well as to resources
necessary to act on that information.??

2 . Th
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right to hea t

15. “The improvement of all aspects of enviranmental
and industrial hygiene” (art. 12.2 (b)) comprises, inter alia,
preventive measures in respect of occupational accidents
and diseases; the requirement to ensure an adequate
supply of safe and potable water and basic sanitation; the
prevention and reduction of the population’s exposure
to hammful substances such as radiation and hamnful
chemicals or other detrimental environmental conditions
that directly or indirectly impact upon human health.?
Furthermore, industrial hygiene refers to the minimization,
so far as is reasonably practicable, of the causes of health
hazards inherent in the working environment.!* Article 12.2
(b) also embraces adequate housing and safe and hygienic
working conditions, an adequate supply of food and proper
nutrition, and discourages the abuse of alcohol, and the
use of tobacco, drugs and other harmful substances.

10 According to WHO, the stillbirth rate is no longer
commun?y used, infant and under-five mortality rates
being measured instead, )

11 Prenatal denotes existing or occurring before birth;
erinatal refers to the period shortly before and after
irth (in medical statistics the period begins with the

completion of 28 weeks of gestation and is variousl
defined as ending one to four weeks after birth);
neonatal, by contrast, covers the period pertaining to
the first four weeks after birth; while post-natal denotes
occurrence after birth, In this General Comment, the
more generic terms pre- and post-natal are exclusively
employed.

12 Reproductive health means that women and men have
the freedom to decide If and when to reproduce and
the right to be informed and to have access to safe,
effective, affordable and acceptable methods of family
planning of their choice as well as the right of access to
appropriate health-care services that will, for example,
enable women to go safely through pregnancy and
childbirth. -

13 The Committee takes note, in this regard, of Principle
1 of the Stockholm Declaration of 1972 which states:
"Man has the fundamental rigEt to freedom, equality
and adequate conditions of life, in an environment of
a quality that permits a life of dignity and well-being”,
as well as of recent develnfments in international law,
including General Assembly resolution 45/94 on the
need to ensure a healthy environment for the well-being
of individuals; Principle 1 of the Rio Declaration, and
regional human ri%hts instruments such as article 10 of
the San Salvador Protocol to the American Convention
on Human Rights.

14 ILO Convention No. 155, art. 4.2.
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16. “The prevention, treatment and control
of epidemic, endemic, occupational and other
diseases” (art. 12.2 (c)) requires the establishment of
prevention and education programmes for behaviour-
related health concerns such as sexually transmitted
diseases, in particular HIV/AIDS, and those adversely
affecting sexual and reproductive health, and the
promotion of social determinants of good health,
such as environmental safety, education, economic
development and gender equity. The right to
treatment includes the creation of a system of urgent
medical care in cases of accidents, epidemics and
similar health hazards, and the provision of disaster
relief and humanitarian assistance in emergency
situations. The control of diseases refers to States’
individual and joint efforts to, inter alia, make
available relevant technelogies, using and improving
epidemiological surveillance and data collection
on a disaggregated basis, the implementation or
enhancement of immunization programmes and
other strategies of infectious disease control.

ificia 553 : o e goad
and services™

17. "The creation of conditions which would assure to
all medical service and medical attention in the event
of sickness” (art. 12.2 (d)), both physical and mental,
includes the provision of equal and timely access
to basic preventive, curative, rehabilitative health
services and health education; regular screening
programmes; appropriate treatment of prevalent
diseases, ilinesses, injuries and disabilities, preferably
at community level; the provision of essential drugs;
and appropriate mental health treatment and care.
A further important aspect is the improvement and
furtherance of participation of the population in the
provision of preventive and curative health services,
such as the organization of the health sector, the
insurance system and, in particular, participation in
political decisions relating to the right to health taken
at both the community and national levels,

Article 12. Special topics of broad application
Non-discriminati | It :

18. By virtue of article 2.2 and article 3, the Covenant
proscribes any discrimination in access to health care

and underlying determinants of health, as well as to
means and entitlements for their procurement, on

15 See para. 12 (b} and note B above.
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the grounds of race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth, physical or mental disability, health
status (including HIV/AIDS), sexual orientation and
civil, political, social or other status, which has the
intention or effect of nullifying or impairing the
equal enjoyment or exercise of the right to health,
The Committee stresses that many measures, such
as most strategies and programmes designed to
eliminate health-related discrimination, can be
pursued with minimum resource implications through
the adoption, modification or abrogation of legislation
or the dissemination of information. The Committes
recalls General Comment No. 3, paragraph 12,
which states that even in times of severe resource
constraints, the vulnerable members of society must
be protected by the adoption of relatively low-cost
targeted programmes.

19. With respect to the right to health, equality
of access to health care and health services has to
be emphasized. States have a special obligation
to provide those who do not have sufficient means
with the necessary health insurance and health-
care facilities, and to prevent any discrimination on
internationally prohibited grounds in the provision
of health care and health services, especially with
respect to the core obligations of the right to health.'®
Inappropriate health resource allocation can lead to
discrimination that may not be overt. For example,
investments should not disproportionately favour
expensive curative health services which are often
accessible only to a small, privileged fraction of the
population, rather than primary and preventive health
care benefiting a far larger part of the population.

Gender perspective

20. The Committee recommends that States
integrate a gender perspective in their health-
related policies, planning, programmes and research
in order to promote better health for both women
and men. A gender-based approach recognizes that
biological and socio-cultural factors play a significant
role In influencing the health of men and women.
The disaggregation of health and socio-economic
data according to sex is essential for identifying and
remedying inequalities in health.

Women and the right to health

21. To eliminate discrimination against women, there
is a need to develop and implement a comprehensive

16 For the core obligations, see paras. 43 and 44 of the
present General Comments,




national strategy for promoting women’s right to health
throughout their life span. Such a strategy should include
nterventions almed at the prevention and treatment of
diseases affecting women, as well as policies to provide
access to a full range of high quality and affordable
":i"l&akh care, including sexual and reproductive services.
A major goal should be reducing women's health
risks, particularly lowering rates of maternal mortality
and protecting women from domestic violence. The
realization of women’s right to health requires the
removal of all barriers interfering with access to health
cprvices, education and information, including in the area
of sexual and reproductive health. It is also important to
undertake preventive, promotive and remedial action
to shield women from the impact of harmful traditional
cultural practices and norms that deny them their full

reproductive rights,
Idr dolescen

22. Article12.2 (a) outlinesthe need to take measures
to reduce infant mortality and promote the healthy
development of infants and children. Subsequent
international human rights instruments recognize
that children and adolescents have the right to the
enjoyment of the highest standard of health and
access to facilities for the treatment of illness.??

The Convention on the Rights of the Child directs
States to ensure access to essential health services
for the child and his or her family, including pre- and
post-natal care for mothers. The Convention links
these goals with ensuring access to child-friendly
information about preventive and health-promoting
behaviour and support to families and communities
in implementing these practices. Implementation
of the principle of non-discrifhination requires that
girls, as well as boys, have equal access to adequate
nutrition, safe environments, and physical as well
as mental health services. There is a need to adopt
effective and appropriate measures to abolish harmful
traditional practices affecting the health of children,
particularly girls, including early marriage, female
genital mutilation, preferential feeding and care of
male children.!® Children with disabilities should be
given the opportunity to enjoy a fulfilling and decent
life and to participate within their community.

23, States parties should provide a safe and
Supportive environment for adolescents, that ensures
the opportunity to participate in decisions affecting
their health, to build life-skills, to acquire appropriate

e —

17 Article 24.1 of the Convention on the Rights of the Child.

18 SeeWorld Health Assembly resolution WHA47.10, 1994, entitied
“Matemal and child health and family planning: traditional
practices harmful to the health of women and children”.

information, toreceive counselling and to negotiatethe
health-behaviour choices they make. The realization
of the right to health of adolescents is dependent on
the development of youth-friendly health care, which
respects confidentiality and privacy and includes
appropriate sexual and reproductive health services,

24. Inall policies and programmes aimed at guaranteeing
the right to health of children and adolescents their best
interests shall be a primary consideration.

Older ons

25. With regard to the realization of the right to
health of older persons, the Committee, in accordance
with paragraphs 34 and 35 of General Comment No.
6 (1995), reaffirms the importance of an integrated
approach, combining elements of preventive, curative
and rehabilitative health treatment. Such measures
should be based on periodical check-ups for both
sexes; physical as well as psychological rehabilitative
measures aimed at maintaining the functionality and
autonomy of older persons; and attention and care for
chronically and terminally ill persons, sparing them
avoidable pain and enabling them to die with dignity.

ith disabiliti

26. The Committee reaffirms paragraph 34 of its
General Comment No. 5, which addresses the issue
of persons with disabilities in the context of the
right to physical and mental health. Moreover, the
Committee stresses the need to ensure that not only
the public health sector but also private providers
of health services and facilities comply with the
principle of non-discrimination in relation to persons
with disabilities.

Indigenous peoples

27. In the light of emerging international law and
practice and the recent measures taken by States
in relation to indigenous peoples,'® the Committee

19 Recent emergincq intemational norms relevant to indigenous
peoples include the ILO Convention No, 169 conceming Indigenous
and Tribal Peoples mlndeEendent Countries (1989); articles 291c) and
gd:l and 30 of the Convention on the Rights of the Child (1989); article

{j) of the Convention on Bin-logical Diversity (1992), recommendi
that States respect, preserve and maintain knowledge, innovation a

ractices of indigenous communities; Agenda 21 of the United Nations

anference on Environment and Development (1992), in particular
chapter 26; and Part |, garagraph 20, of the Vienna Declaration and
Programme of Action (1993), statin'g that States should take concerted
positive steps to ensure respect for all human rights of indigenous
people, on the basis of non-discrimination. See also the preamble
and article 3 of the United Nations Framework Convention on Climate
Change (1992); and article 10 (2} (e} of the United Nations Convention
to Combat Desertification in Countries Expenencmg Serious Drought
andfor Desertification, Particularly in Africa (1994), During recent
years an increasing number of States have changed their constitutions
and ilntmduced legislation recognizing specific rights of indigenous
peoples.
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deems it useful to identify elements that would
help to define indigenous peoples’ right to health
in order better to enable States with indigenous
peoples to implement the provisions contained in
article 12 of the Covenant. The Committee considers
that indigenous peoples have the right to specific
measures to improve their access to health services
and care. These health services should be culturally
appropriate, taking into account traditional preventive
care, healing practices and medicines. States should
provide resources for indigenous peoples to design,
deliver and control such services so that they may
enjoy the highest attainable standard of physical and
mental health. The vital medicinal plants, animals and
minerals necessary to the full enjoyment of health of
indigenous peoples should also be protected. The
Committee notes that, in indigenous communities,
the health of the individual is often linked to the
health of the society as a whole and has a collective
dimension. In this respect, the Committee considers
that development-related activities that lead to the
displacement of indigenous peoples against their will
from their traditional territories and environment,
denying them their sources of nutrition and breaking
their symbiotic relationship with their lands, has a
deleterious effect on their health.

"

28. Issues of public health are sometimes used
by States as grounds for limiting the exercise of
other fundamental rights. The Committee wishes
to emphasize that the Covenant's limitation clause,
article 4, is primarily intended to protect the rights
of individuals rather than to permit the imposition
of limitations by States. Consequently a State party
which, for example, restricts the movement of, or
incarcerates, persons with transmissible diseases
such as HIV/AIDS, refuses to allow doctors to treat
persons believed to be opposed to a government, or
fails to provide immunization against the community’s
major infectious diseases, on grounds such as
national security or the preservation of public order,
has the burden of justifying such serious measures in
relation to each of the elements identified in article
4, Such restrictions must be in accordance with the
law, including international human rights standards,
compatible with the nature of the rights protected
by the Covenant, in the interest of legitimate aims
pursued, and strictly necessary for the promotion of
the general welfare in a democratic society.

29. In line with article 5.1, such limitations must be
proportional, i.e. the least restrictive alternative must
be adopted where several types of limitations are
available. Even where such limitations on grounds of
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protecting public health are basically permitted, they
should be of limited duration and subject to review.

ll. STATES PARTIES' OBLIGATIONS

General legal obligations

30. While the Covenant provides for progressive
realization and acknowledges the constraints due
to the limits of available resources, it also imposes
on States parties various obligations which are of
immediate effect., States parties have immediate
obligations in relation to the right to health, such as
the guarantee that the right will be exercised without
discrimination of any kind (art. 2.2) and the obligation
to take steps (art. 2.1) towards the full realization of
article 12. Such steps must be deliberate, concrete
and targeted towards the full realization of the right
to health.®

31. The progressive realization of the right to health
over a period of time should not be interpreted as
depriving States parties’ obligations of all meaningful
content. Rather, progressive realization means
that States parties have a specific and continuing
obligation to move as expeditiously and effectively
as possible towards the full realization of article 12.2

32. As with all other rights in the Covenant,
there is a strong presumption that retrogressive
measures taken in relation to the right to health are
not permissible. If any deliberately retrogressive
measures are taken, the State party has the burden
of proving that they have been introduced after the
most careful consideration of all alternatives and that
they are duly justified by reference to the totality of
the rights provided for in the Covenant in the context
of the full use of the State party’'s maximum available
resources.

33. The rightto health, like all human rights, imposes
three types or levels of obligations on States parties:
the obligations to respect, protect and fulfil. In turn,
the obligation to fulfil contains obligations to facilitate,
provide and promote.?* The obligation to respect
requires States to refrain from interfering directly or
indirectly with the enjoyment of the right to health.

20 See General Comment No. 13, para. 43.

21 See General Comment No. 3, para. 9; General
Comment No, 13, para. 44,
22 See General Curnrnent No. 3, para. 9; General

Camment No. 13, para. 4

Ac::urdlng to General Comments Nos. 12 and 13,
the obligation to fulfil incorporates an obligation to facilitate
and an obligation to provide. In the present General
Comment, the obligation to fulfil also incorporates an
ubliﬁ ation to promote because of the critical importance of
health promotion in the work of WHO and elsewhere.




The obligation to protect requires States to take
measures that prevent third parties from interfering
with article 12 guarantees. Finally, the obligation to
fulfil requires States to adopt appropriate legislative,
administrative, budgetary, judicial, promotional and
other measures towards the full realization of the
right to hea Ith.

specific legal obligations

34. In particular, States are under the obligation to
respect the right to health by, inter alia, refraining
from denying or limiting equal access for all persons,
including prisoners or detainees, minorities, asylum
seekers and illegal immigrants, to preventive,
curative and palliative health services; abstaining
from enforcing discriminatory practices as a State
policy; and abstaining from imposing discriminatory
practices relating to women'’s health status and needs.
Furthermore, obligations to respect include a State's
obligation to refrain from prohibiting or impeding
traditional preventive care, healing practices and
medicines. from marketing unsafe drugs and from
applying coercive medical treatments, unless on an
exceptional basis for the treatment of mental illness
or the prevention and control of communicable
diseases. Such exceptional cases should be subject
to specific and restrictive conditions, respecting best
practices and applicable international standards,
including the Principles for the Protection of Persons
with Mental lliness and the Improvement of Mental
Health Care.?*

In addition, States should refrain from limiting access
to contraceptives and other means of maintaining
sexual and reproductive health, from censoring,
withholding or intentionally misrepresenting health-
related information, including sexual education and
information, as well as from preventing people's
participation in health-related matters. States should
also refrain from unlawfully polluting air, water and
soil, e.g. through industrial waste from State-owned
facilities, from using or testing nuclear, biological
or chemical weapons if such testing results in the
release of substances harmful to human health, and
from limiting access to health services as a punitive
measure, e.g. during armed conflicts in violation of
international humanitarian law.

35. Obligations to protect include, inter alia, the
duties of States to adopt legislation or to take other
measures ensuring equal access to health care and
health-related services provided by third parties; to
ensure that privatization of the health sector does not

P —————
29 General Assembly resolution 46/119 (1991).

constitute a threat to the availability, accessibility,
acceptability and quality of health facilities, goods
and services; to control the marketing of medical
equipment and medicines by third parties; and
to ensure that medical practitioners and other
health professionals meet appropriate standards
of education, skill and ethical codes of conduct.
States are also obliged to ensure that harmful social
or traditional practices do not interfere with access
to pre- and post-natal care and family-planning; to
prevent third parties from coercing women to underga
traditional practices, e.g. female genital mutilation:
and to take measures to protect all vulnerable or
marginalized groups of soclety, in particular women,
children, adolescents and older persons, in the light of
gender-based expressions of violence, States should
also ensure that third parties do not limit people’s
access to health-related information and services.

36. Theobligationto fulfilrequires States parties, inter
alia, to give sufficient recognition to the right to health
in the national political and legal systems, preferably
by way of legislative implementation, and to adopt a
national health policy with a detailed plan for realizing
the right to health. States must ensure provision of
health care, including immunization programmes
against the major infectious diseases, and ensure
equal access for all to the underlying determinants
of health, such as nutritiously safe food and potable
drinking water, basic sanitation and adequate housing
and living conditions. Public health infrastructures
should provide for sexual and reproductive health
services, including safe motherhood, particularly in
rural areas. States have to ensure the appropriate
training of doctors and other medical personnel, the
provision of a sufficient number of hospitals, clinics
and other health-related facilities, and the promotion
and support of the establishment of institutions
providing counselling and mental health services,
with due regard to equitable distribution throughout
the country. Further obligations include the provision
of a public, private or mixed health insurance system
which is affordable for all, the promotion of medical
research and health education, as well as information
campaigns, in particular with respect to HIV/AIDS,
sexual and reproductive health, traditional practices,
domestic violence, the abuse of alcohol and the use
of cigarettes, drugs and other harmful substances.
States are also required to adopt measures against
environmental and occupational health hazards
and against any other threat as demonstrated by
epidemiological data. For this purpose they should
formulate and implement national policies aimed at
reducing and eliminating pollution of air, water and
soil, including pollution by heavy metals such as
lead from gasoline. Furthermore, States parties are
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required to formulate, implement and periodically
review a coherent national policy to minimize the risk
of occupational accidents and diseases, as well as to
provide a coherent national policy on occupational
safety and health services.”

37. The obligation to fulfil (facilitate) requires States
inter alia to take positive measures that enable and
assist individuals and communities to enjoy the right
to health. States parties are also obliged to fulfil
{provide) a specific right contained in the Covenant
when individuals or a group are unable, for reasons
beyond their control, to realize that right themselves
by the means at their disposal. The obligation to
fulfil (promote) the right to health requires States
to undertake actions that create, maintain and
restore the health of the population. Such obligations
include: (i) fostering recognition of factors favouring
positive health resuits, e.g. research and provision
of information; (ii) ensuring that health services are
culturally appropriate and that health care staff are
trained to recognize and respond to the specific
needs of vulnerable or marginalized groups: (iii)
ensuring that the State meets its obligations in the
dissemination of appropriate information relating to
healthy lifestyles and nutrition, harmful traditional
practices and the availability of services; (iv)
supporting people in making informed choices about
their health.

International obligations

38. In its General Comment No. 3, the Committee
drew attention to the obligation of all States parties
to take steps, individually and through international
assistance and cooperation, especially economic
and technical, towards the full realization of the
rights recognized in the Covenant, such as the right
to health, In the spirit of article 56 of the Charter
of the United Nations, the specific provisions of the
Covenant (articles 12, 2.1, 22 and 23) and the Alma-
Ata Declaration on primary health care, States parties
should recognize the essential role of international
cooperation and comply with their commitment to

25 Elements of such a policy are the identification,
determination, authorization and control of dangerous
materials, eguipment, substances, agents and work
processes; the provision of health information to workers
and the provision, if needed, of adequate protective
clothing and eguipment; the enforcement of laws and
regulations through adequate inspection; the requirement
of notification of occupational accidents and diseases, the
conduct of inquiries into serious accidents and diseases, and
the production of annual statistics; the protection of workers
and their representatives from disciplinary measures for
actions properly taken by them in conformity with such a
policy; and the provision of occupational health services
with essentially preventive functions. See |LO Occupational
Safety and Health Convention, 1981 (No. 155) and
Occupational Health Services Convention, 1985 (No. 161).
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take joint and separate action to achieve the full
realization of the right to health. In this regard, States
parties are referred to the Alma-Ata Declaration
which proclaims that the existing gross inequality in
the health status of the people, particularly between
developed and developing countries, as well as within
countries, is politically, socially and economically
unacceptable and is, therefore, of comman concern
to all countries.2®

39, To comply with their international obligations in
relation to article 12, States parties have to respect
the enjoyment of the right to health in other countries,
and to prevent third parties from violating the right in
other countries, if they are able to influence these
third parties by way of legal or political means, in
accordance with the Charter of the United Nations
and applicable international law. Depending on the
availability of resources, States should facilitate
access to essential health facilities, goods and
services in other countries, wherever possible and
provide the necessary aid when reqguired.?” States
parties should ensure that the right to heaith is given
due attention in international agreements and, to
that end, should consider the development of further
legal instruments. In relation to the conclusion of
other international agreements, States parties should
take steps to ensure that these instruments do not
adversely impact upon the right to health. Similarly,
States parties have an obligation to ensure that their
actions as members of international organizations
take due account of the right to health. Accordingly,
States parties which are members of international
financial institutions, notably the International
Monetary Fund, the World Bank, and regional
development banks, should pay greater attention to
the protection of the right to health in influencing the
lending policies, credit agreements and international
measures of these institutions.

40, States parties have a joint and individual
responsibility, in accordance with the Charter of the
United Nations and relevant resolutions of the United
MNations General Assembly and of the World Health
Assembly, to cooperate in providing disaster relief
and humanitarian assistance in times of emergency,
including assistance to refugees and internally
displaced persons. Each State should contribute to
this task to the maximum of its capacities. Priority in
the provision of international medical aid, distribution
and management of resources, such as safe and

26 _Article I, Alma-Ata Declaration, Report of the
International Conference on Primary Health Care, Alma-
Ata, 6-12 September 1978, in: World Health Organization,
“Health for All" Series, No. 1, WHO, Geneva, 1978,

2 See para. 45 of this General Comment.




putable water, food and medical supplies, and
financial aid should be given to the most vulnerable
or marginalized groups of the population, Morecver,
given that some diseases are easily transmissible
peyond the frontiers of a State, the international
community has a collective responsibility to address
this problem. The economically developed States
parties have a special responsibility and interest to
assist the poorer developing States in this regard.

41. States parties should refrain at all times from
imposing embargoes or similar measures restricting
the supply of another State with adequate medicines
and medical equipment. Restrictions on such goods
should never be used as an instrument of political
and economic pressure. In this regard, the Committee
recalls its position, stated in General Comment No. 8,
on the relationship between economic sanctions and
respect for economic, social and cultural rights.

42. While only States are parties to the Covenant
and thus ultimately accountable for compliance with
it. all members of society - individuals, including
health professionals. families. local communities,
intergovemmental and non-govemmental organizations,
civil society organizations, as well as the private
business sector - have responsibilities regarding the
realization of the right to health. State parties should
therefore provide an environment which facilitates
the discharge of these responsibilities.

I igati

43, In General Comment No. 3, the Committee
confirms that States parties have a core obligation to
ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights enunciated in
the Covenant, including essential primary health
care. Read in conjunction with more contemporary
instruments, such as the Programme of Action of
the International Conference on Population and
Development,?® the Alma-Ata Declaration provides
compelling guidance on the core obligations arising
from article 12. Accordingly, in the Committee's view,
these core obligations include at least the following
obligations:

(a) To ensure the right of access to health facilities,
goods and services on a non-discriminatory basis,
especially for vulnerable or marginalized groups;

{(b) To ensure access to the minimum essential food

| i i
United Nations publication, Sales No. E.95.X111.18), chap. [,
resolution 1, annex, chaps. Vil and VIIL.

which is nutritionally adequate and safe, to ensure
freedom from hunger to everyone;

{c) To ensure access to basic shelter, housing and
sanitation, and an adequate supply of safe and
potable water;

(d) To provide essential drugs, as from time to
time defined under the WHO Action Programme on
Essential Drugs;

(e} To ensure equitable distribution of all health
facilities, goods and services;

{(f) To adopt and implement a national public
health strategy and plan of action, on the basis of
epidemiological evidence, addressing the health
concerns of the whole population; the strategy and
plan of action shall be devised, and periodically
reviewed, on the basis of a participatory and
transparent process; they shall include methods,
such as right to health indicators and benchmarks, by
which progress can be closely monitored; the process
by which the strategy and plan of action are devised,
as well as their content, shall give particular attention
to all vulnerable or marginalized groups.

44. The Committee also confirms that the following
are obligations of comparable priority:

{a) To ensure reproductive, maternal (pre-natal as
well as post-natal) and child health care;

(b) To provide immunization against the major
infectious diseases accurring in the community;

(c) To take measures to prevent, treat and control
epidemic and endemic diseases;

(d) To provide education and access to information
concerning the main health problems in the
community, including methods of preventing and
controlling them;

(e} To provide appropriate training for health
personnel, including education on health and human
rights.

45. For the avoidance of any doubt, the Committee
wishes to emphasize that it is particularly incumbent
on States parties and other actors in a position
to assist, to provide “international assistance and
cooperation, especially economic and technical”#
which enable developing countries to fulfil their core
and other obligations indicated in paragraphs 43 and
44 above.

29 Covenant, art. 2.1.
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1il. VIOLATIONS

46. When the normative content of article 12 (Part 1)
is applied to the obligations of States parties (Part i1),
a dynamic process is set in motion which facilitates
identification of violations of the right to health. The
following paragraphs provide illustrations of violations
of article 12,

47. Indeterminingwhich actionsoromissions amount
to a violation of the right to health, it is important to
distinguish the inability from the unwillingness of a
State party to comply with its obligations under article
12. This follows from article 12.1, which speaks of the
highest attainable standard of health, as well as from
article 2.1 of the Covenant, which obliges each State
party to take the necessary steps to the maximum of
its available resources, A State which is unwilling to
use the maximum of its available resources for the
realization of the right to health is in violation of its
obligations under article 12. If resource constraints
render it impossible for a State to comply fully with its
Covenant obligations, it has the burden of justifying
that every effort has nevertheless been made to use
all available resources at its disposal in order to satisfy,
as a matter of priority, the obligations outlined above.
It should be stressed, however, that a State party
cannot, under any circumstances whatsoever, justify
its non-compliance with the core obligations set out
in paragraph 43 above, which are non-deragable.

48. Violations of the right to health can occur
through the direct action of States or other entities
insufficiently regulated by States. The adoption of
any retrogressive measures incompatible with the
core obligations under the right to health, outlined
in paragraph 43 above, constitutes a violation of the
right to health. Violations through acts of commission
include the formal repeal or suspension of legislation
necessary for the continued enjoyment of the right
to health or the adoption of legislation or policies
which are manifestly incompatible with pre-existing
domestic or international legal obligations in relation
ta the right to health.

49. Violations of the right to health can also occur
through the omission or failure of States to take
necessary measures arising from legal obligations.
Violations through acts of omission include the failure
to take appropriate steps towards the full realization
of everyone’s right to the enjoyment of the highest
attainable standard of physical and mental health,
the failure to have a national policy on occupational
safety and health as well as occupational health
services, and the failure to enforce relevant laws.
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iolati th li

50. Violations of the obligation to respect are those
State actions, policies or laws that contravene the
standards set out in article 12 of the Covenant and
are likely to result in bodily harm, unnecessary
morbidity and preventable mortality. Examples
include the denial of access to health facilities, goods
and services to particular individuals or groups as
a result of de jure or de facto discrimination: the
deliberate withholding or misrepresentation of
information vital to health protection or treatment;
the suspension of legislation or the adoption of laws
or policies that interfere with the enjoyment of any of
the components of the right to health; and the failure
of the State to take into account its legal obligations
regarding the right to health when entering into
bilateral or multilateral agreements with other States,
international organizations and other entities, such
as multinational corporations.

Violati igati

51. Violations of the obligation to protect follow from
the failure of a State to take all necessary measures
to safeguard persons within their jurisdiction from
infringements of the right to health by third parties.
This category includes such omissians as the failure
to regulate the activities of individuals, groups or
corporations so as to prevent them from violating
the right to health of others; the failure to protect
consumers and workers from practices detrimental
to health, e.g. by employers and manufacturers
of medicines or food; the failure to discourage
production, marketing and consumption of tobacco,
narcotics and other harmful substances; the failure
to protect women against violence or to prosecute
perpetrators; the failure to discourage the continued
observance of harmful traditional medical or cultural
practices; and the failure to enact or enforce laws
to prevent the pollution of water, air and soil by
extractive and manufacturing industries,

i i ligation to ful

52. Violations of the obligation to fulfil occur through
the failure of States parties to take all necessary
steps to ensure the realization of the right to health.
Examples include the failure to adopt or implement
a national health policy designed to ensure the right
to health for everyone; insufficient expenditure or
misallocation of public resources which results in the
non-enjoyment of the right to health by individuals or
groups, particularly the vulnerable or marginalized;
the failure to monitor the realization of the right
to health at the national level, for example by




|dentifying right to health indicators and benchmarks;
{he failure to take measures to reduce the inequitable
distribution of health facilities, goods and services;
the failure to adopt a gender-sensitive approach to
health; and the failure to reduce infant and maternal

mortality rates.

\v. IMPLEMENTATION AT THE NATIONAL LEVEL

Framework legislation

53. The most appropriate feasible measures to
implement the right to health will vary significantly
from one State to another. Every State has a margin
of discretion in assessing which measures are most
cuitable to meet its specific circumstances. The
Covenant, however, clearly imposes a duty on each
State to take whatever steps are necessary to ensure
that everyone has access to health facilities, goods
and services so that they can enjoy, as soon as
possible, the highest attainable standard of physical
and mental health. This requires the adoption of a
national strategy to ensure to all the enjoyment of
the right to health, based on human rights principles
which define the objectives of that strategy, and
the formulation of policies and corresponding right
to health indicators and benchmarks. The national
health strategy should also identify the resources
available to attain defined objectives, as well as the
most cost-effective way of using those resources.

54. The formulation and implementation of national
health strategies and plans of action should respect,
inter alia, the principles of non-discrimination
and people's participation. In particular, the
right of individuals and groups to participate in
decision-making processes, which may affect their
development, must be an integral component of
any policy, programme or strategy developed to
discharge governmental obligations under article 12.
Promoting health must involve effective community
action in setting priorities. making decisions,
planning, implementing and evaluating strategies to
achieve better health. Effective provision of health
services can only be assured if people’s participation
is secured by States.

55. The national health strategy and plan of
action should also be based on the principles of
accountability, transparency and independence of
the judiciary, since good governance is essential to
the effective implementation of all human rights,
including the realization of the right to health. In order
to create a favourable climate for the realization of
the right, States parties should take appropriate steps
to ensure that the private business sector and civil

society are aware of, and consider the importance of,
the right to health in pursuing their activities.

56. States should consider adopting a framewaork
law to operationalize their right to health national
strategy. The framework law should establish national
mechanisms for monitoring the implementation
of national health strategies and plans of action.
It should include provisions on the targets to be
achieved and the time-frame for their achievement;
the means by which right to health benchmarks
could be achieved; the intended collaboration with
civil society, including health experts, the private
sector and international organizations; Institutional
responsibility for the implementation of the right
to health national strategy and plan of action; and
possible recourse procedures. In monitoring progress
towards the realization of the right to health, States
parties should identify the factors and difficulties
affecting implementation of their obligations.
ight e indicator d r

57. National health strategies should identify
appropriate right to health indicators and benchmarks.
The indicators should be designed to monitor, at the
national and international levels, the State party's
obligations under article 12. States may obtain
guidance on appropriate right to health indicators,
which should address different aspects of the right to
health, from the ongoing work of WHO and the United
Nations Children’'s Fund (UNICEF) in this field. Right
to health indicators require disaggregation on the
prohibited grounds of discrimination.

58. Having identified appropriate right to health
indicators, States parties are invited to set
appropriate national benchmarks in relation to each
indicator. During the periodic reporting procedure
the Committee will engage in a process of scoping
with the State party. Scoping involves the joint
consideration by the State party and the Committee
of the indicators and national benchmarks which will
then provide the targets to be achieved during the
next reporting period. In the following five years, the
State party will use these national benchmarks to help
monitor its implementation of article 12. Thereafter,
in the subsequent reporting process, the State party
and the Committee will consider whether or not the
benchmarks have been achieved, and the reasons for
any difficulties that may have been encountered.

; ik At i m

59. Any person or group victim of a violation of the
right to health should have access to effective judicial
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or other appropriate remedies at both national and
international levels.? All victims of such violations
should be entitled to adequate reparation, which
may take the form of restitution, compensation,
satisfaction or guarantees of non-repetition. National
ombudsmen, human rights commissions, consumer
forums, patients’ rights associations or similar
institutions should address violations of the right to
health.

60. The incorporation in the domestic legal order
of international instruments recognizing the right
to health can significantly enhance the scope and
effectiveness of remedial measures and should be
encouraged in all cases® Incorporation enables
courts to adjudicate violations of the right to health,
or at least its core obligations, by direct reference to
the Covenant.

61. Judges and members of the legal profession
should be encouraged by States parties to pay
greater attention to violations of the right to health in
the exercise of their functions.

62. States parties should respect, protect, facilitate
and promote the work of human rights advocates and
other members of civil society with a view to assisting
vulnerable or marginalized groups in the realization
of their right to health.

V. OBLIGATIONS OF ACTORS OTHER THAN
STATES PARTIES

63. The role of the United Nations agencies and
programmes, and in particular the key function
assigned to WHO in realizing the right to health at
the international, regional and country levels, is of
particular importance, as is the function of UNICEF
in relation to the right to health of children. When
formulating and Implementing their right to health
national strategies, States parties should avail
themselves of technical assistance and cooperation
of WHO. Further, when preparing their reports, States
parties should utilize the extensive information
and advisory services of WHO with regard to data
collection, disaggregation, and the development of
right to health indicators and benchmarks.

30 Regardless of whether groups as such can seek remedies
as distinct holders of rlt?ljts. States dparties are bound by
bath the collective and individual dimensions of article
12. Collective rights are critical in the field of health;
maodern public health policy relies heavily on prevention
and promotion which are approaches directed primarily
to groups.

31 See General Comment No. 2, para. 9.
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64. Moreover, coordinated efforts for the realization
of the right to health should be maintained to enhance
the interaction among all the actors concerned,
including the various components of civil society. In
confarmity with articles 22 and 23 of the Covenant,
WHO, The International Labour Qrganization, the
United Nations Development Programme, UNICEF,
the United Nations Population Fund, the World Bank,
regional development banks, the International
Monetary Fund, the World Trade Organization and other
relevant bodies within the United Nations system,
should cooperate effectively with States parties,
building on their respective expertise, in relation to the
implementation of the right to health at the national
level, with due respect to their individual mandates,
In particular, the international financial institutions,
notably the World Bank and the International
Monetary Fund, should pay greater attention to
the protection of the right to health in their lending
policies, credit agreements and structural adjustment
programmes, When examining the reports of States
parties and their ability to meet the obligations
under article 12, the Committee will consider the
effects of the assistance provided by all other actors.
The adoption of a human rights-based approach by
United Nations specialized agencies, programmes
and bodies will greatly facilitate implementation of
the right to health. In the course of its examination
of States parties’ reports, the Committee will also
consider the role of health professional associations
and other non-governmental organizations in relation
to the States’ obligations under article 12.

65. The role of WHO, the Office of the United Nations
High Commissioner for Refugees, the International
Committee of the Red Cross/Red Crescent and UNICEF,
aswellas nongovernmental organizations and national
medical associations, is of particular importance in
relation to disaster relief and humanitarian assistance
in times of emergencies, including assistance to
refugees and internally displaced persons. Priority in
the provision of international medical aid, distribution
and management of resources, such as safe and
potable water, food and medical supplies, and
financial aid should be given to the most vulnerable
or marginalized groups of the population.

Adopted on 11 May 2000.
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Introduction

1. Theequalrightof menandwomentothe enjoyment
ofallhuman rights is one of the fundamental principles
recognized under international law and enshrined in
the main international human rights instruments.
The International Covenant on Economic, Social and
Cultural Rights (ICESCR) protects human rights that
are fundamental to the dignity of every person. In
particular, article 3 of this Covenant provides for the
equal right of men and women to the enjoyment of
the rights it articulates. This provision is founded on
Article 1, paragraph 3, of the United Nations Charter
and article 2 of the Universal Declaration of Human
Rights. Except for the reference to ICESCR, it is
identical to article 3 of the International Covenant on
Civil and Political Rights (ICCPR), which was drafted at
the same time.

2. The travaux préparatoires state that article 3
was included in the Covenant, as well as in ICCPR, to
indicate that beyond a prohibition of discrimination,
“the same rights should be expressly recognized for
men and women on an equal footing and suitable
measures should be taken to ensure that women had
the opportunity to exercise their rights .... Moreover,
even if article 3 overlapped with article 2, paragraph
2, it was still necessary to reaffirm the equality rights
between menand women. Thatfundamental principle,
which was enshrined in the Charter of the United
Nations, must be constantly emphasized, especially
as there were still many prejudices preventing its full
application”. Unlike article 26 of ICCPR, articles 3
and 2, paragraph 2, of ICESCR are not stand-alone
provisions, but should be read in conjunction with
each specific right guaranteed under part Ill of the
Covenant.

3. Article 2, paragraph 2, of ICESCR provides for
a guarantee of non-discrimination on the basis of
sex among other grounds. This provision, and the
guarantee of equal enjoyment of rights by men
and women in article 3, are integrally related and
mutually reinforcing. Moreover, the elimination of
discrimination is fundamental to the enjoyment of
economic, social and cultural rights on a basis of
equality.

4. The Committee on Economic, Social and Cultural
Rights (CESCR) has taken particular note of factors
negatively affecting the equal right of men and women
to the enjoyment of economic, social and cultural
rights in many of its general comments, including
those on the right to adequate housing, the right to
adequate food, the right to education, the right to
the highest attainable standard of health, and the
right to water. The Committee also routinely requests
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information on the equal enjoyment by men and
women of the rights guaranteed under the Covenant
in its list of issues in relation to States parties’ reports
and during its dialogue with States parties,

5. Women are often denied equal enjoyment of their
human rights, in particular by virtue of the lesser
status ascribed to them by tradition and custom, or
as a result of overt or covert discrimination. Many
women experience distinct forms of discrimination
due to the intersection of sex with such factors as
race, colour, language, religion, political and other
opinion, national or social origin, property, birth, or
other status, such as age, ethnicity, disability, marital,
refugee or migrant status, resulting in compounded
disadvantage.

I. CONCEPTUAL FRAMEWORK
A. Equality

6. The essence of article 3 of ICESCR is that the
rights set forth in the Covenant are to be enjoyed by
men and women on a basis of equality, a concept
that carries substantive meaning. While expressions
of formal equality may be found in constitutional
provisions, legislation and policies of Governments,
article 3 also mandates the equal enjoyment of the
rights in the Covenant for men and women in practice.

7. The enjoyment of human rights on the basis
of equality between men and women must be
understood comprehensively. Guarantees of non-
discrimination and equality in international human
rights treaties mandate both de facto and de jure
equality. De jure (or formal) equality and de facto (or
substantive) equality are different but interconnected
concepts. Formal equality assumes that equality is
achieved if a law or policy treats men and women in
a neutral manner. Substantive equality is concerned,
in addition, with the effects of laws. policies and
practices and with ensuring that they do not maintain,
but rather alleviate, the inherent disadvantage that
particular groups experience,

8. Substantive equality for men and women will not
be achieved simply through the enactment of laws or
the adoption of policies that are, prima facie, gender-
neutral. In implementing article 3, States parties
should take into account that such laws, policies
and practice can fail to address or even perpetuate
inequality between men and women because they
do not take account of existing economic, social and
cultural inequalities, particularly those experienced
by women.
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9. According to article 3, States parties must respect
the principle of equality in and before the law. The
principle of equality in the law must be respected
by the legislature when adopting laws, by ensuring
that those laws further equal enjoyment of economic,
social and cultural rights by men and women. The
principle of equality before the law must be respected
by administrative agencies, and courts and tribunals,
and implies that those authorities must apply the law
equally to men and women.

B. Non-discrimination

10. The principle of non-discrimination is the corollary
of the principle of equality. Subject to what is stated in
paragraph 15 below on temporary special measures, it
prohibits differential treatment of a person or group of
persons based on his/her or their particular status or
situation, such as race, colour, sex, language, religion,
political and other opinion, national or social origin,
property, birth, or other status, such as age, ethnicity,
disability, marital, refugee or migrant status,

11. Discrimination against women is “any distinction,
exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis
of equality of men and women, of human rights and
fundamental freedoms in the political, economic,
social, cultural, civil or any other field”. Discrimination
on the basis of sex may be based on the differential
treatment of women because of their biology, such
as refusal to hire women because they could become
pregnant; or stereotypical assumptions, such as
tracking women into low-level jobs on the assumption
that they are unwilling te commit as much time to
their work as men.

12, Direct discrimination eccurs when a difference in
treatment relies directly and explicitly on distinctions
based exclusively on sex and characteristics of men
or of women, which cannot be justified objectively.

13. Indirect discrimination occurs when a law, policy
or programme does not appear to be discriminatory,
but has a discriminatory effect when implemented.
This can occur, for example, when women are
disadvantaged compared to men with respect to
the enjoyment of a particular opportunity or benefit
due to pre-existing inequalities. Applying a gender-
neutral law may leave the existing inequality in place,
ar exacerbate it.

14. Gender affects the equal right of men and women
to the enjoyment of their rights. Gender refers to




cultural expectations and assumptions about the
pehaviour, attitudes, personality traits, and physical
and intellectual capacities of men and women, based
solely on their identity as men or women. Gender-
pased assumptions and expectations generally place
women at a disadvantage with respect to substantive
enjoyment of rights, such as freedom to act and to
pe recognized as autonomous, fully capable adults,
to participate fully in economic, social and political
development, and to make decisions concerning
their circumstances and conditions. Gender based
assumptions about economic, social and cultural
roles preclude the sharing of responsibility between
men and women in all spheres that is necessary to
.equaﬁty.

C. Temporary special measures

15. The principles of equality and non-discrimination,
by themselves, are not always sufficient to guarantee
true equality. Temporary special measures may
sometimes be needed in order to bring disadvantaged
or marginalized persons or groups of persons to the
same substantive level as others. Temporary special
measures aim at realizing not only de jure or formal
equality, but also de facto or substantive equality
for men and women., However, the application of
the principle of equality will sometimes require that
States parties take measures in favour of women
'in order to attenuate or suppress conditions that
perpetuate discrimination. Aslong as these measures
are necessary to redress de facto discrimination and
are terminated when de facto equality is achieved,
such differentiation is legitimate,

Il. STATES PARTIES' OBLIGATIONS

A. General legal obligations

16.The equal right of men and women to the
enjoyment of economic, social and cultural rights
is a mandatory and immediate obligation of States
parties,

17.The equal right of men and women to the
enjoyment of economic, social and cultural rights, like
all human rights, imposes three levels of obligations
on States parties - the obligation to respect, to protect
and to fulfil. The obligation to fulfil further contains
duties to provide, promote and facilitate, Article 3
sets a non-derogable standard for compliance with
the obligations of States parties as set out in articles
6 through 15 of ICESCR.

B. Specific legal obligations
1. Obligation to respect

18. The obligation to respect requires States parties
to refrain from discriminatory actions that directly or
indirectly result in the denial of the equal right of men
and women to their enjoyment of economic, social and
cultural rights. Respecting the right obliges States
parties not to adopt, and to repeal laws and rescind,
policies, administrative measures and programmes
that do not conform with the right protected by
article 3. In particular, it is incumbent upon States
parties to take into account the effect of apparently
gender-neutral laws, policies and programmes and
to consider whether they could result in a negative
impact on the ability of men and women to enjoy
their human rights on a basis of equality.

2. Obligation to protect

19.The obligation to protect requires States parties
to take steps aimed directly at the elimination of
prejudices, customary and all other practices that
perpetuate the notion of inferiority or superiority of
either of the sexes, and stereatyped roles for men and
women. States parties’ obligation to protect under
article 3 of ICESCR includes, inter alia, the respectand
adeption of constitutional and legislative provisions
on the equal right of men and women to enjoy all
human rights and the prohibition of discrimination
of any kind; the adoption of legislation to eliminate
discrimination and to prevent third parties from
interfering directly or indirectly with the enjoyment
of this right; the adoption of administrative measures
and programmes, as well as the establishment of
public institutions, agencies and programmes to
protect women against discrimination.

20. States parties have an obligation to monitor and
regulate the conduct of non-State actors to ensure
that they do not violate the equal right of men and
women to enjoy economic, social and cultural rights.
This obligation applies, for example, in cases where
public services have been partially or fully privatized.

3. Obligation to fulfil

21.The obligation to fulfil requires States parties to
take steps to ensure that in practice, men and women
enjoy their economic, social and cuitural rights on a

basis of equality. Such steps should include:

« To make avallable and accessible appropriate
remedies, such as compensation, reparation,
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restitution, rehabilitation, gquarantees of non-

repetition, declarations, public apologies,
educational programmes  and prevention
programmes;

+ To establish appropriate venues for redress such as
courts and tribunals or administrative mechanisms
that are accessible to all on the basis of equality,
including the poorest and most disadvantaged and
marginalized men and women;

» To develop monitoring mechanisms to ensure that
the implementation of laws and policies aimed at
promoting the equal enjoyment of economic, social
and cultural rights by men and women do not have
unintended adverse effects on disadvantaged or
marginalized individuals or groups, particularly
women and girls;

* To design and implement policies and programmes
to give long-term effect to the economic, social
and cultural rights of both men and women on the
basis of equality. These may include the adoption
of temporary special measures to accelerate
women'’s equal enjoyment of their rights, gender
audits, and gender-specific allocation of resources:

* To conduct human rights education and training
programmes for judges and public officials;

* To conduct awareness-raising and training
programmes on equality for workers involved in
the realization of economic, social and cultural
rights at the grass-roots level;

= To integrate, in formal and non-formal education,
the principle of the equal right of men and women
to the enjoyment of economic, social and cultural
rights, and to promote equal participation of men
and women, boys and girls, in schools and other
education programmes;

« To promote equal representation of men and
women in public office and decision making bodies;

* To promote equal participation of men and women
in development planning, decision-making and in
the benefits of development and all programmes
related to the realization of economic, social and
cultural rights.

C. Specific examples of States
parties’ obligations

22. Article 3 is a cross-cutting obligation and applies
to all the rights contained in articles 6 to 15 of the
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Covenant. It requires addressing gender-based social
and cultural prejudices, providing for equality in the
allocation of resources, and promoting the sharing
of responsibilities in the family, community and
public life. The examples provided in the following
paragraphs may be taken as guidance on the ways in
which article 3 applies to other rights in the Covenant,
but are not intended to be exhaustive.

23. Article 6, paragraph 1, of the Covenant requires
States parties to safeguard the right of everyone
to the opportunity to gain a living by wark which is
freely chosen or accepted and to take the necessary
steps to achieve the full realization of this right,
Implementing article 3, in relation to article 6,
requires inter alia, that in law and in practice, men
and women have equal access to jobs at all levels
and all occupations and that vocational training and
guidance programmes, in both the public and private
sectors, provide men and women with the skills,
information and knowledge necessary for them to
benefit equally from the right to work.

24 Article 7 (a) of the Covenant requires States
parties to recognize the right of everyone to enjoy
just and favourable conditions of work and to
ensure, among other things, fair wages and equal
pay for work of equal value. Article 3, in relation
to article 7 requires, inter alia, that the State party
identify and eliminate the underlying causes of pay
differentials. such as gender biased job evaluation or
the perception that productivity differences between
men and women exist. Furthermare, the State party
should monitor compliance by the private sector with
national legislation on working conditions through an
effectively functioning labour inspectorate. The State
party should adopt legislation that prescribes equal
consideration in promotion, non wage compensation
and equal opportunity and support for vocational or
professional development in the workplace. Finally,
the State party should reduce the constraints faced
by men and women in reconciling professional
and family responsibilities by promoting adequate
policies for childcare and care of dependent family
members.

25. Article 8, paragraph 1 (a), of the Covenant requires
States parties to ensure the right of everyone to form
and join trade unions of his or her choice. Article 3,
in relation to article 8, requires allowing men and
women to organize and join workers’ associations
that address their specific concerns. In this regard,
particular attention should be given to domestic
workers, rural women, women working in female-
dominated industries and women working at home,
who are often deprived of this right.




96, Article 9 of the Covenant requires that States
parties recognize the right of everyone to social
security, including social insurance, and to equal
access to social services. Implementing article 3, in
relation to article 8, requires, inter alia, equalizing the
compulsory retirement age for both men and women;
ensuring that women receive the equal benefit of
public and private pension schemes; and guaranteeing
adequate maternity leave for waomen, paternity leave
for men, and parental leave for both men and women.

27. Article 10, paragraph 1, of the Covenant requires
that States parties recognize that the widest possible
protection and assistance should be accorded to
the family, and that marriage must be entered into
with the free consent of the intending spouses.
Implementing article 3, in relation to article 10,
requires States parties, inter alia, to provide victims
of domestic violence, who are primarily female, with
access to safe housing, remedies and redress for
physical, mental and emotional damage; to ensure
that men and women have an equal right to choose
if, whom and when to marry - in particular, the legal
age of marriage for men and women should be the
same, and boys and girls should be protected equally
from practices that promote child marriage, marriage
by proxy, or coercion; and to ensure that women have
equal rights to marital property and inheritance upon
their husband’'s death. Gender-based violence is a
form of discrimination that inhibits the ability to enjoy
rights and freedoms, including economic, social and
cultural rights, on a basis of equality. States parties
must take appropriate measures to eliminate violence
against men and women and act with due diligence
to prevent, investigate, mediate, punish and redress
acts of violence against them an private actors,

28. Article 11 of the Covenant requires States parties
to recognize the right of everyone to an adequate
standard of living for him/herself and his/her family,
including adequate housing (para. 1) and adequate
food (para. 2). Implementing article 3, in relation to
article 11, paragraph 1, requires that women have a
right to own, use or otherwise control housing, land
and property on an equal basis with men, and to
access necessary resources to do so. Implementing
article 3, in relation to article 11, paragraph 2, also
requires States parties, inter alia, to ensure that
women have access to or control over means of
food production, and actively to address customary
practices under which women are not allowed to eat
until the men are fully fed, or are only allowed less
nutritious food.

29, Article 12 of the Covenant requires States parties
to undertake steps towards the full realization of the

right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.
The implementation of article 3, in relation to article
12, requires at a minimum the removal of legal and
other obstacles that prevent men and women from
accessing and benefiting from health care on a basis of
equality. This includes. inter alia. addressing the ways
in which gender roles affect access to determinants
of health, such as water and food; the removal of
legal restrictions on reproductive health provisions;
the prohibition of female genital mutilation; and the
provision of adequate training for health-care workers
to deal with women's health issues.

30. Article 13, paragraph 1, of the Covenant requires
States parties to recognize the right of everyone
to education and in paragraph 2 (a) stipulates that
primary education shall be compulsory and available
free to all. Implementing article 3, in relation to
article 13, requires, inter alia, the adoption of
legislation and policies to ensure the same admission
criteria for boys and girls at all levels of education.
States parties should ensure, in particular through
information and awareness-raising campaigns, that
families desist from giving preferential treatment to
boys when sending their children to school, and that
curricula promote equality and non discrimination.
States parties must create favourable conditions to
ensure the safety of children, in particular girls, on
their way to and from school.

31. Article 15, paragraph 1 (a) and (b), of the Covenant
require States parties to recognize the right of
everyone to take part in cultural life and to enjoy the
benefits of scientific progress. Implementing article
3, in relation to article 15, paragraph 1 (a) and (b),
requires, inter alia, overcoming institutional barriers
and other obstacles, such as those based on cultural
and religious traditions, which prevent women from
fully participating in cultural life, science education
and scientific research, and directing resources
to scientific research relating to the health and
economic needs of women on an equal basis with
those of men.

1. IMPLEMENTATION AT THE NATIONAL LEVEL
A. Policies and strategies

32.The most appropriate ways and means of
implementing the right under article 3 of the Covenant
will vary from one State party to another. Every
State party has a margin of discretion in adopting
appropriate measures in complying with its primary
and immediate obligation to ensure the equal right
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of men and women to the enjoyment of all their
economic, social and cultural rights, Among other
things, States parties must, integrate into national
plans of action for human rights appropriate strategies
to ensure the equal right of men and women to the
enjoyment of economic, social and cultural rights.

23.These strategies should be based on the
systematic identification of policies, programmes
and activities relevant to the situation and context
within the State, as derived from the normative
content of article 3 of the Covenant and spelled out
in relation to the levels and nature of States parties’
obligations referred to in paragraphs 16 to 21 above.
The strategies should give particular attention to
the elimination of discrimination in the enjoyment of
economic, soclal and cultural rights.

34. States parties should periodically review existing
legislation, policies, strategies and programmes in
relation to economic, social and cultural rights, and
adopt any necessary changes to ensure that they are
consonant with their abligations under article 3 of the
Covenant,

35. The adoption of temporary special measures may
be necessary to accelerate the equal enjoyment by
women of all economic, social and cultural rights
and to improve the de facto position of women.
Temporary special measures should be distinguished
from permanent policies and strategies undertaken
to achieve equality of men and women.

36, States parties are encouraged to adopt temporary
special measures to accelerate the achievement of
equality between men and women in the enjoyment
of the rights under the Covenant. Such measures are
not to be considered discriminatory in themselves
as they are grounded in the State's obligation to
eliminate disadvantage caused by past and current
discriminatory laws, traditions and practices. The
nature, duration and application of such measures
should be designed with reference to the specific issue
and context, and should be adjusted as circumstances
require. The results of such measures should be
monitored with a view to being discontinued when
the objectives for which they are undertaken have
been achieved.

37. The right of individuals and groups of individuals
to participate in decision-making processes that
may affect their development must be an integral
component of any policy. programme or activity
developed to discharge governmental obligations
under article 3 of the Covenant.
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B. Remedies and accountability

38. National policies and strategies should provide
for the establishment of effective mechanisms
and institutions where they do not exist, including
administrative authorities, ombudsmen and other
national human rights institutions, courts and
tribunals. These institutions should investigate and
address alleged violations relating to article 3 and
provide remedies for such violations. States parties,
for their part, should ensure that such remedies are
effectively implemented.

C. Indicators and benchmarks

39. National policies and strategies should identify
appropriate indicators and benchmarks on the right
to equal enjoyment by men and women of economic,
social and cultural rights in order to effectively
monitor the implementation by the State party of
its obligations under the Covenant in this regard.
Disaggregated statistics, provided within specific time
frames, are necessary to measure the progressive
realization of economic, social and cultural rights by
men and women, where appropriate.

IV. VIOLATIONS

40.States parties must fulfil their immediate and
primary obligation to ensure the equal right of men
and women to the enjoyment of economic, social and
cultural rights.

41.The principle of equality between men and
women is fundamental to the enjoyment of each
of the specific rights enumerated in the Covenant.
Failure to ensure formal and substantive equality in
the enjoyment of any of these rights constitutes a
violation of that right. Elimination of de jure as well
as de facto discrimination is required for the equal
enjoyment of economic, social and cultural rights.
Failure to adopt, implement and monitor effects of
laws, policies and programmes to eliminate de jure
and de facto discrimination with respect to each
of the rights enumerated in articles 6 to 15 of the
Covenant constitutes a violation of those rights.

42.Violations of the rights contained in the Covenant
can occur through the direct action of, failure
to act or omission by States parties, or through
their institutions or agencies at the national and
local levels. The adoption and undertaking of any
retrogressive measures that affect the equal right of
men and women to the enjoyment of the all the rights
set forth in the Covenant constitutes a violation of
article 3.




The committee also issues Statements that call the urgent attention of states to address pressing concerns in

the respect, protection and fulfillment of human rights. CESCR has issued Statements on the following issues:

Session, Symbol Number
Title

Session, Symbol Number
Title

h session, E/C.12/2008/1
ement of the Committee on the world food crisis

session, E/C.12/2007

stement by the Committee: An evaluation of

s obligation to take steps to the “Maximum of
able resources” under an optional protocol to

th'session, E/2003/22-E/C.12/2002/13, annex VI
Statement of the Committee to the Commission on
Sustainable Development acting as the Preparatory
mittee for the World Summit for Sustainable
Development (Bali, Indonesia, 27 May-7 June 2002)

27th session, E/2002/22-E/C.12/2001/17, annex X1l
Statement of the Committee on human rights and
Intellectual property

‘Relation to Freedom of Religion and Belief,
Tolerance and Non-Discrimination

25th session, E/2002/22-E/C.12/2001/17, annex VIl
rty and the International Covenant on
omic, Secial and Cultural Rights: Statement
of the Committee to the Third Upited Nations
' Conference on the Least Developed Countries

25th sessian, £/2002/22-E/C.12/2001/17, annex XI
atement of the Committee to the special session
of the General Assembly for an overall review and
appraisal of the implementation of the decisions
taken at the United Nations Conference on

Human Settlements (Habitat I1)

(New York, 6 to 8 june 2001)

l 22nd session, E/2001/22-E/C.12/2000/21, annex Vill
Shmment of the Committee to the Convention to draft
| E’G'Iarter of Fundamental Rights of the European Union

—

21st session, E/2000/22-E/C.13/1989/11

and Carr.1, annex Vil

Statement of the Committee to the Third Ministerial
Conference of the World Trade Organization

18th session; Ef1999/22-E/C.12/1998/26;

chap. VI, sect. A, para. 515

Globalization and its impact on the enjoyment of
ecanomic, social and cultural rights

13th session, E/1996/22-E/C.12/1995/18,

annex Vill

United Nations Conference on Human Settlements
(Habitat II): Statement of the Committee

12th session, Ef1996/22-E/C.12/1995/18,

annex VI

Fourth World Conference on Women: Action for
Equality, Development and Peace - Statement by
the Committee

10th session, E/1995/22-E/C.12/1394/20

and Corr.1, annex V'

The World Summit for Social Development and the
International Covenant on Economic, Social and
Cultural Rights: Statement of the Committee

11th session, E/1995/22-E/C.12/1994/20,

and Corr.1, annex VI

Economic, social and cultural rights in the context
of the World Summit for Social Development:
Statement of the Committee

7th Session, E/1993/22-E/C.12/1992/2, annex il
Statement to the World Conference on Human
Rights on behalf of the Committee

6th session; E/1992/23-E/C.12/1991/4, chap. IX
Preparatory activities relating to the Werld
Conference on Human Rights: recommendations
to the Preparatory Committee for the World
Conference

Relevant to the current report of the Philippines and its consequent Concluding Observations are the complete
text of the Statements on Paverty, Economic Social and Cultural Rights, the Statement on Human Rights and
Intellectual Property and the Statement on the Obligation to take steps to the ‘Maximum of available resources

Under an optional protocol to the Covenant’,
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1. In 1948, the Universal Declaration of Human
Rights established that poverty is a human rights
issue.’ This view has been reaffirmed on numerous
occasions by various United Nations bodies, including
the General Assembly and Commission on Human
Rights.? Although the term is not explicitly used
in the International Covenant on Economic, Social
and Cultural Rights,® poverty is one of the recurring

1 The Preamble to the Universal Declaration of Human
Rights and the common Preamble to the International
Covenant on Civil and Political Rights and the
International Covenant on Economic, Soclal and Cultural
Rights emphasize the importance of “freedom from ...
want”.

2 For example, see General Assembly resolution 55/106
of 4 December 2000 and Commission on Human Rights
resolution 2001/31 of 23 April 2001.

3 The term “poverty” is not found in any of the major
international human ri%hts instruments. For a recent
United Nations study of the links between human rights,
development and poverty, see Human Development
SeN%ogt 2000: Human Rights and Human Development,
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themes in the Covenant and has always been one
of the central concerns of the Committee. The rights
to work, an adequate standard of living, housing,
food, health and education, which lie at the heart of
the Covenant, have a direct and immediate bearing
upon the eradication of poverty. Moreover, the
issue of poverty frequently arises in the course of
the Committee’s constructive dialogue with States
parties. In the light of experience gained over many
years, including the examination of numerous States
parties’ reports, the Committee holds the firm view
that poverty constitutes a denial of human rights.

2, Accordingly, the Committee warmly welcomes
the renewed commitment of a number of States and
international organizations to the policy objective of
poverty eradication, as well as related policy goals
such as the elimination of social exclusion. The
Committee regrets, however, that the human rights
dimensions of poverty eradication policies rarely
receive the attention they deserve. This neglect
is especially regrettable because a human rights
approach to poverty can reinforce anti-poverty
strategies and make them more effective.

3. The present statement is aimed at encouraging the
integration of human rights into poverty eradication
policies by outlining how human rights generally and
the Covenant in particular, can empower the poor
and enhance anti-poverty strategies. It is not sought
in this statement to formulate a detailed anti-poverty
programme or plan of action, but to identify concisely
the distinctive contribution of international human
rights to poverty eradication. The preparation of
operational anti-poverty programmes is a separate
undertaking of the first importance which all actors
should pursue as a matter of urgency and with due
regard to international human rights.



The scale and nature of the problem

4, The president of the World Bank recently wrote:
“[ploverty remains a global problem of huge
Ep,.-;g;np.cnrt1'c|r'|*5-. Of the world’s 6 billion people, 2.8 billion
jive on less than $2 a day, and 1.2 billion on less than
41 a day. six infants of every 100 do not see their
first birthday, and 8 do not survive to their fifth, Of
those who do reach school age, 9 boys in 100, and 14
girls, do not go to primary school.”4* While statistics
do not provide a complete understanding of poverty,
‘these shocking figures signify massive and systemic
breaches of the Universal Declaration of Human
Rights and the two International Covenants, as well
ac of the Convention on the Elimination of All Forms
of Discrimination against Women, the Convention on
the Rights of the Child and other international human
rights instruments.

5. Poverty is not confined to developing countries
and societies in transition, it is a global phenomenon
experienced in varying degrees by all States. Many
developed States have impoverished groups, such
as minorities or indigenous peoples, within their
jurisdictions. Also, within many rich countries there
are rural and urban areas where people live in
appalling conditions - pockets of poverty amid wealth.
In all States, women and girls bear a disproportionate
burden of poverty, and children growing up in
poverty are often permanently disadvantaged. In
the Committee's view, the greater empowerment of
women in particular is an essential precondition for
the eradication of global poverty.

6. While the common theme underlying poor people’s
experiences is one of powerlessness,® human
rights can empower individuals and communities.
The challenge is to connect the powerless with the
empowering potential of human rights. Although
human rights are not a panacea, they can help to
equalize the distribution and exercise of power within
and between societies.

Definitions

7. In the recent past, poverty was often defined as
insufficient income to buy a minimum basket of goods
and services. Today, the term is usually understood
more broadly as the lack of basic capabilities to

4 World Bank, World Development Report 2000/2001:
Attacking Poverty, Oxford University Press, p.v.

5 For example, see Deepa Narayan, Voices of the Poor,
Can Anyone Hear Us?, published by them Oxford

University Press for the World Bank., EOBU.

live in dignity. This definition recognizes poverty’s
broader features, such as hunger, poor education,
discrimination, vulnerability and social exclusion.®
The Committee notes that this understanding of
poverty corresponds with numerous provisions of the
Covenant.

8. Inthe light of the International Bill of Rights, poverty
may be defined as a human condition characterized
by sustained or chronic deprivation of the resources,
capabilities, choices, security and power necessary
for the enjoyment of an adequate standard of living
an other civil, cultural, economic, political and social
rights. While acknowledging thatthereis nouniversally
accepted definition, the Committee endorses this
multi-dimensional understanding of poverty, which
reflects the indivisible and interdependent nature of
all human rights.

The International Human Rights Normative
Framework

9. International human rights provide a framework of
norms or rules upon which detailed global, national
and community-level poverty eradication policies
can be constructed. While poverty raises complex
multi-sectoral issues that are not amenable to
simple solutions, the application of the international
human rights normative framework to these issues
helps to ensure that essential elements of anti-
poverty strategies, such as non-discrimination,
equality, participation and accountability, receive the
sustained attention they deserve. In this context, the
Committee wishes to highlight briefly three features of
the international human rights normative framework,

10. First, the normative framework encompasses the
entire range of civil, cultural, economic, political and
social rights, and the right to development. While
the rights enumerated in the Covenant, such as the
right to an adequate standard of living, are of central
importance to the poor, the Committee emphasizes
that all civil and political rights, as well as the right to
development, are also indispensable to those living

& According to chapter Il, entitied “Eradication of poverty”,
in the Programme of Action of the World Summit for
Social Development (1995): "Poverty has various
manifestations, including lack of income and productive
resources sufficient to ensure sustainable livelihoods;
hunger and malnutrition; ill health; limited or lack of
access to education and other basic services; increased
morbidity and mortality from illness; homelessness and
inadequate housing; unsafe environments; and social
discrimination and exclusion. It is also characterized b
a lack of participation in decision-making and in civil,
social and cultural life.” (para. 19)
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in poverty.” Because of its mandate, expertise and
experience, the Committee gives particular attention
to the economic, social and cultural rights dimensions
of anti-poverty strategies, but all rights are equally
important as a means of ensuring that all people can
live in freedom and dignity.

11. Second, non-discrimination and equality are integral
elements of the international human rights normative
framework, including the International Covenant on
Economic, Social and Cultural Rights. Sometimes
poverty arises when people have no access to existing
resources because of who they are, what they believe
or where they live. Discrimination may cause poverty,
just as poverty may cause discrimination. Inequality
may be entrenched in institutions and deeply rooted in
social values that shape relationships within households
and communities. Accordingly, the intemational norms
of nen-discrimination and equality, which demand that
particular attention be given to vulnerable groups and
individuals from such groups, have profound implications
for anti-poverty strategies.

12. Third, the international human rights normative
framework includes the right of those affected by
key decisions to participate in the relevant decision-
making processes. The right to participate is reflected
in numerous international instruments, including
the International Covenant on Economic, Social and
Cultural Rights and the Declaration on the Right to
Development.® In the Committee's experience, a
palicy or programme that is formulated without the
active and informed participation of those affected
is most unlikely to be effective. Although free and
fair elections are a crucial component of the right to
participate, they are not enough to ensure that those
living in poverty enjoy the right to participate in key
decisions affecting their lives.

13. In conclusion, anti-poverty policies are more
likely to be effective, sustainable, inclusive, equitable
and meaningful to those living in poverty if they are
based upon international human rights, For this to
occur, human rights need to be taken into account
in all relevant policy-making processes.? Thus, there

7 Consistent with part |, paragraph 5 of the Vienna
Declaration and Plan of Action, adopted by the World
Conference on Human Rights (1993): “All human rights
are universal, indivisible and interdependent and
interrelated, The international community must treat
human rights globally In a fair and equal manner, on
the same footing, and with the same emphasis.”

8 See article 13.1 of the International Covenant on Eco-
nomic, Social and Cultural Rights and article 2.3 of the
Declaration on the Right to Development.

9 See statement of the Committee on Economic, Social
and Cultural Rights to the Third Ministerial Conference
of the World Trade Organization, Seattle, 30 November-
3 December 1999 (E/C.12/1999/9).
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is a need for appropriately trained officials operating
good processes that are informed by reliable,
disaggregated data.

Obligations and accountability

14. The Covenant empowers the poor by granting
them rights and imposing legal obligations on others,
such as States. Critically, rights and obligations
demand accountability: unless supported by 3
system of accountability, they can become no more
than windowdressing. Accordingly, the human rights
approach to poverty emphasizes obligations and
requires that all duty-holders, including States and
international organizations, are held to account for
their conduct in relation to international human rights
law. In its General Comment No. 9, the Committee
remarks upon mechanisms of legal accountability for
State parties. As for other duty-holders, they must
determine which accountability mechanisms are
most appropriate in their particular case. However,
whatever the mechanisms of accountability, they
must be accessible, transparent and effective.®

Core Obligations: National and International
Responsibilities

15. According to the Covenant, the enumerated
rights are subject to resource availability and may be
realized progressively.’ However, General Comment
No. 3, adopted in 1990, confirms that State parties
have a “core obligation to ensure the satisfaction of,
at the very least, minimum essential levels of each
of the rights” enunciated in the Covenant, As the
Committee observes, without such a core obligation,
the Covenant “would be largely deprived of its raison
d'étre”.

16. More recently, the Committee began to identify
the core obligations arising from the “minimum
essential levels” of the rights to food, education and
health.”® and it confirmed that these core obligations
are "non-derogable”.’* In General Comment No. 14,
the Committee emphasizes that it is particularly
incumbenton all those in a position to assist, to provide
“international assistance and cooperation, especially
economic and technical” to enable developing

10 For the Committee's remarks on the "Obligations of
actors other than States parties” see, in particular, General
Comment No. 13, part lll and General Comment No. 14, part
\ﬁalsu General Comment No. 12, paras. 20 and 38-41.

Article 2.1.
12 General Comment No. 3, para. 10.
13 General Comment Nos. 11, 13 and 14 respectively.
14 General Comment No. 14, para. 47.




countries to fulfill their core obligations.'® In short,
core obligations give rise to national responsibilities
for all States and international responsibilities for
developed States, as well as others that are “in a
position to assist”.

17. Thus, the core abligations of economic, social and
cultural rights have a crucial role to play in national

and international developmental policies, including
anti-poverty strategies. When grouped together, the

core obligations establish an international minimum

threshold that all developmental policies should be
designed to respect. In accordance with General
comment No. 14, it is particularly incumbent on all

‘those who can assist, to help developing countries

respect this international minimum threshold. If a
national or international anti-poverty strategy does
not reflect this minimum threshold, it is inconsistent

‘with the legally binding obligations of the State party.

18. For the avoidance of any misunderstanding, the
Committee wishes to emphasize three points. First,
because core obligations are non-derogable, they
continue to exist in situations of conflict, emergency
and natural disaster. Second, because poverty is a
global phenomenon, core obligations have great
relevance to some individuals and communities living
in the richest States. Third, after a State party has
ensured the core obligations of economic, social and
cultural rights, it continues to have an obligation to
move as expeditiously and effectively as possible
towards the full realization of all the rights in the
Covenant.

Conclusion

19. The Committee strongly recommends the
integration of international human rights norms
into participatory, multi-sectoral national poverty
eradication or reduction plans.'® Such anti-poverty
plans have an indispensable role to play in all States,
no matter what their stage of economic development.

20. Non-State actors, including international
organizations, national human rights institutions, civil
society organizations and private businesses, also
have heavy responsibilities in the struggle against
poverty. Each should clearly identify how it can

15 General Comment No. 14, para. 45. The Covenant
refers to “international assistance and cooperation”, or
similar formulations, in articles 2.1, 11.2, 15.4, 22 and 23.
16 Such as those anticipated by the World Summit for
Social Development (1995) and the more recent Enhanced
Heavily indebted Poor Countries Initiative. For a recent
examination of national poverty eradication plans see
UNDP, Poverty Report 20']00: Overcoming Human Poverty.

contribute to poverty eradication, keeping in mind
the human rights dimensions of poverty as outlined
in this statement,

21. The Committee is deeply aware that there are
structural obstacles to the eradication of poverty in
developing countries. Through its various activities,
including the reporting process and the adoption of
general comments, the Committee attempts to assist
developing States by identifying measures that they
can and should take to address these obstacles.
However, some of the structural obstacles confronting
developing States’ anti-poverty strategies lie beyond
their control in the contemporary international
order. In the Committee’s view, it is imperative
that measures be urgently taken to remove these
global structural obstacles, such as unsustainable
foreign debt, the widening gap between rich and
poor, and the absence of an equitable multilateral
trade, investment and financial system. Otherwise,
the national anti-poverty strategies of some States
have limited chance of sustainable success. In
this regard, the Committee notes article 28 of the
Universal Declaration of Human Rights, as well as the
Declaration on the Right to Development, in particular
article 3.3.%7

22. So far as its resources and other responsibilities
permit, the Committee continues to prepare additional
general comments that clarify the normative content
of economic, social and cultural rights, including their
core obligations, and it invites all parties te assist in
this important and challenging task.

23. Conscious of their far-reaching importance, the
Committee confirms its willingness to discuss the
issues identified in this statement with all those
committed to the eradication of poverty.

Adopted on 4 May 2001

17 Article 28 of the Universal Declaration of Human
Rights: “Everyone is entitied to a social and international
order in which the rights and freedoms set forth in this
Declaration can be fully realized.” Article 3.3 of the
Declaration on the Right to Development: "States have the
duty to cooperate with each other in ensuring development
and eliminating obstacles to development.
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Introduction

I, The Committee on Economic, Social and
Cultural Rights recognizes the broad significance of the
creation, ownership and control of intellectual property in
a knowledge-based economy and the means that it can
afford for promoting orinhibiting the enjoyment of human
rights, in particular the rights under the Intermnational
Covenant on Economic, Social and Cultural Rights.
The allocation of rights over intellectual property has
significant economic, social and cultural consequences
that can affect the enjoyment of human rights. The
contemporary importance of intellectual property for
human rights reflects two developments, The first is the
expansion of the areas covered by intellectual property
regimes to include, for example, patenting of biological
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entities, copyright print protections in the digital domain,
and private intellectual property claims with respect to
cultural heritage and traditional knowledge. The second
is the emergence of universal rules on intellectual
property protection in the global trading system.

2. The Committee has resolved to prepare and adopt,
as soon as possible, a general comment on intellectual
property and human rights. The Committee, however,
has decided to adopt this statement as its preliminary
contribution to the rapidly evolving debate on intellectual
property, which remains high on the international
agenda. The statement aims only to identify some
of the key human rights principles deriving from the
Covenant that are required to be taken into account in
the development, interpretation and implementation of
contemporary intellectual property regimes. These basic
principles will be further refined, elaborated and applied
in the Committee’s forthcoming general comment on
intellectual property and human rights.!

A The principles set out in the present statement
apply equally to national legislation and international
rules and policies concerning intellectual property
protection. In particular, the Committee draws attention
to the various intellectual property treaties administered
by the World Intellectual Property Organization (WIPQ),
as well as the Agreement on Trade-Related Aspects
of Intellectual Property Rights (the TRIPS Agreement)
of the World Trade Organization (WTO), which set out
minimum standards for the protection and enforcement

1 On 27 November 2000, the Committee held a day of
general discussion on article 15.1 (¢) of the Covenant,
the right of everyone to benefit from the protection of
the moral and material interests resulting from any
scientific, literary or artistic production of which he is
the author, which formed a basis for the Committee’s
drafting of a general comment.




of intellectual property rights. Reference could also be
made to relevant articles of other treaties, such as the
1992 Convention on Biological Diversity. In this regard,
the Committee recalls previous statements it has made
in which it emphasized that the realms of trade, finance
and investment are in no way exempt from human rights
principles and that "international organizations with specific
responsibilities in those areas should play a positive and
constructive role in relation to human rights.™

4, Article 15.1 (c} of the Covenant, together with
article 27 of the Universal Declaration on Human Rights,
requires the protection of the moral and material
interests of authors in their works. The Committee
considers that these intellectual property rights must
be halanced with the right to take part in cultural life?
and to enjoy the benefits of scientific progress and its
applications.* Moreover, article 15.2 of the Covenant
requires that States parties undertake steps necessary
for the conservation, development and diffusion of
science and culture, To be consistent with a human rights-
based approach, intellectual property regimes should
be conducive to realizing these goals. The Committee
therefore encourages the development of intellectual
property systems and the use of intellectual property
rights in a balanced manner that meets the objective
of providing protection for the moral and material
interests of authors, and at the same time promotes the
enjoyment of these and other human rights. Ultimately,
intellectual property is a social product and has a social
function. The end which intellectual property protection
should serve is the objective of human well-being, to
which international human rights instruments give legal
expression.

Universality, indivisibility and interdependence
of human rights -

5! Human rights derive from the inherent dignity
and worth of all persons, with the human person as
the central subject and primary beneficiary of human
rights.* The moral and legal guarantees of fundamental
freedoms, protections and entitlements both derive
from and support people’s self-respect and dignity.
Consequently, the entire range of civil, cultural,
economic, political and social rights, as well as the right
to development, are relevant to intellectual property

2 Statement of the Committee on Economic, Social and
Cultural Rights to the Third Ministerial Conference
of the World Trade Organization, 26 November 1999
(E/C.12/1999/9).

Article 15.1 {a) of the Covenant.

Article 15.1 (b) of the Covenant.

See e.g. the Preambles to the Universal Declaration of
Human Rights, the International Covenant on Economic,
Social and Cultural Rights and the International
Covenant on Civil and Political Rights. See also article
i :t:-_f the 1993 Vienna Declaration and Programme of

ction.

L

systems. To be consistent with ebligations to respect
international human rights, intellectual property regimes
must promote and protect all human rights, including
the full range of rights guaranteed in the Covenant.

6. The factthatthe human person is the central subject
and primary beneficiary of human rights distinguishes
human rights, including the right of authors to the moral
and material interests in their works, from legal rights
recognized in intellectual property systems. Human
rights are fundamental, inalienable and universal
entitlements belonging to individuals, and in some
situations groups of individuals and communities.
Human rights are fundamental as they derive from the
human person as such, whereas intellectual property
rights derived from intellectual property systems
are instrumental, in that they are a means by which
States seek to provide incentives for inventiveness and
creativity from which society benefits. In contrast with
human rights, intellectual property rights are generally
of a temporary nature, and can be revoked, licensed or
assigned to someone else.® While intellectual property
rights may be allocated, limited in time and scope,
traded, amended and even forfeited, human rights are
timeless expressions of fundamental entitlements of the
human person. Whereas human rights are dedicated to
assuring satisfactory standards of human welfare and
well-being, intellectual property regimes, although they
traditionally provide protection to individual authors and
creators, are increasingly focused on protecting business
and corporate interests and investments, Moreover, the
scope of protection of the moral and material interests of
the author provided for under article 15 of the Cavenant
does not necessarily coincide with what is termed
intellectual property rights under national legislation or
international agreements.

Equality and non-discrimination

7. Human rights are based on the equality of all
persons and their equal standing before the law. Far that
reason, human rights instruments place great emphasis
on protection against discrimination. Articles 2.2 and 3
of the Covenant stipulate that States parties undertake
to guarantee that the rights enunciated in the Covenant
must be exercised without discrimination of any kind as
to race, color, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
status, and to ensure the equal rights of men and women
to the enjoyment of all the rights set forth in the Covenant.

8. A human rights-based approach focuses
particularly on the needs of the most disadvantaged

6 Report of the Hi%h Commissioner on the impact of the
Agreement on Trade-Related Aspects of Intellectual
Property Rightsun human n"?hts, E/CN.4/Sub.2/2001/13,
27 rune 2001, paragraph 14.
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and marginalized individuals and communities.
Because a human right is a universal entitlement, its
implementation is evaluated particularly by the degree
to which it benefits those who hitherto have been the
most disadvantaged and marginalized and brings
them up to the mainstream level of protection. Thus, in
adopting intellectual property regimes, States and other
actors must give particular attention at the national
and international levels to the adequate protection of
the human rights of disadvantaged and marginalized
individuals and groups, such as indigenous peoples.’

Participation

9. International human rights law includes the right of
everyone to be consulted and participate in significant
decision-making processes that affect them. The right
to participate is reflected in numerous international
instruments, including the Covenant® and the
International Covenant on Civil and Political Rights,? as
well as the Declaration on the Right to Development,®
Accordingly, the Committee supports the active and
informed participation of all those affected by intellectual
property regimes.

Accountability

10. The Committee reiterates its position set out
in its statement on poverty, “rights and obligations
demand accountability: unless supported by a system
of accountability, they can become ne more than
window-dressing.”* While the State holds the primary
duty to respect, protect and fulfill human rights, other
actors, including non-State actors and international
organizations, carry obligations, which must be subjectto
scrutiny. Accordingly, the adequate protection of human
rights needs accessible, transparent and effective
accountability mechanisms to ensure that rights are
respected, and where they are not, that victims can
find redress. A human rights approach to intellectual
property requires that all actors are held to account for
their obligations under international human rights law,
specifically with regard to the adoption, interpretation
and implementation of intellectual property systems.

General legal obligations

11.  Inthe context of intellectual property, it should be
noted that while the Covenant provides for progressive

7 Statement by the Committee on Economic, Social
and Cultural Rights on “Poverty and the International
Covenant on Economic, Social and Cultural Rights”,
E/C.12/2001/10, 4 May 2001, paragraph 11,

&  Article 25.

9  Article 13.1.

10 Article 2.3.

11 See note 7, paragraph 14.
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realization and acknowledges the constraints due tg
limits on available resources, it also imposes on States
parties various obligations which have immediate effect,
including core obligations.** Progressive realization over
a period of time should not be interpreted as depriving
States parties’ obligations of all meaningful content,
Rather, progressive realization means that States parties
have a specific and continuing obligation to move as
expeditiously and effectively as possible towards the ful|
realization of all the rights enshrined in the Covenant.
Accordingly, the Committee wishes to emphasize that
national and international intellectual property regimes
must be consistent with the obligation of States parties
to ensure the progressive realization of full enjoyment
of all the rights in the Covenant. Furthermare, all parties
are urged to ensure that intellectual property regimes
contribute, in a practical and substantive way, to the full
realization of all the Covenant rights.

Core obligations

12.  In this regard, it should also be recalled that the
Committee’s General Comment No. 3, adopted in 1990,
confirms that States parties have a “core obligation to
ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights” enunciated in the
Covenant. As the Committee observes, without such a
core obligation, the Covenant “would be largely deprived
of its raison d'étre”.** More recently, the Committee has
begun to identify the core obligations arising fram the
“minimum essential levels in relation to the rights ta
health, food and education”.’* The Committee wishes
to emphasize that any intellectual property regime that
makes it more difficult for a State party to comply with
its core obligations in relation to health, food, education,
especially, or any other right set out in the Covenant, is
inconsistent with the legally binding obligations of the
State party.

International cooperation and assistance

13. As the Committee confirmed In its General
Comment No. 14 on the right to health, it is particularly
incumbent on all those in a position to assist, to provide
“international assistance and cooperation, especially
economic and technical”, in order to enable developing
countries to fulfill their core obligations under the
Covenant.* Accordingly, it is incumbent upon developed

12 See, for example, the Committee's General Comments
No. 3 (on the nature of States ﬁarties' obligations, article
2.1 of the Covenant) and 9 (the domestic application of
the Covenant), No. 13 {(on the right to education, paras.
43-44) and No. 14 (on the right to health, paras. 30-32),
in HRI/GEN/1/Rev.5, 26 April 2001.

13 General Comment No, 3, para lragh 10, see note 12.

%g General Comments Nos. 3 and 14, see note
15 General Comment No. 14, paragraph 45, see note
12,




states, and other actors in a position to assist, to develop
international Intellectual property regimes that enable
developing States to fulfill at least their core obligations
to individuals and groups within their jurisdictions. In
this regard and so as to avoid repetition, the Committee
reaffirms paragraphs 15 to 18 of its statement on

poverty

14. The Charter of the United Nations commits all
nations to the development of an equitable and just
international order that encourages peace, solidarity,
social progress and better standards of life for all nations
large and small. Article 28 of the Universal Declaration
of Human Rights declares that everyone has the right to
2 social and intemational order in which the rights and
freedoms in the Declaration can be enjoyed. Articles
21 and 23 of the Covenant further state that States
parties should engage in intermational cooperation
in order to achieve progressively the rights enshrined
in the Covenant. Article 15.4 of the Covenant further
recognizes the benefits to be derived from encouraging
and developing international contacts and cooperation
in the scientific and cultural fields.*’

15. The Committee observes that countries enjoy
different levels of development, resulting in different
technological needs. While some countries might
focus on the protection of technology, others may
focus more on facilitating access. It is essential that
intellectual property regimes facilitate and promote
development cooperation, technology transfer and
scientific and cultural collaboration. International rules
concerning intellectual property should not necessarily
be uniform if this might lead to forms of intellectual
property protection inappropriate for development
goals. The Committee encourages the adoption and
implementation of effective international mechanisms
for special and differential treatment for developing
countries concerning intellectual property protection.

Self-determination

16. Article 1.2 of the Covenant states that “[a)ll peoples
may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations
arising out of international economic cooperation ... ",
National sovereignty over wealth and resources is an
important prerequisite for the effective promotion and
pratection of human rights. In negaotiating, and adhering
to, international treaties on intellectual property, States
should consider how this will affect their sovereignty
over wealth and resources and ultimately their capacity
to ensure the rights enshrined in the Covenant.

16 See note 7, )
17 The Covenant refers to “international assistance

and cooperation”, or similar formulations, in articles 2.1,
11.2, 15.4, 22 and 23.

Balance

17.  Article 15 of the Covenant sets out the need to
balance the protection of public and private interests in
knowledge. On the one hand, article 15.1 (a) and (b)
recognizes the right of everyone to take part in cultural
life and to enjoy the benefits of scientific progress and
its applications. On the other hand, article 15.1 (c)
recognizes the right of everyone to benefit from the
protection of the moral and material interests resulting
from any scientific, literary or artistic production of which
he or she is the author. When adopting and reviewing
intellectual property systems, States should bear in mind
the need to strike a balance between those concurrent
Covenant provisions, In an effort to provide incentives
for creation and innovation, private interests should not
be unduly advantaged and the public interest in enjoying
broad access to new knowledge should be given due
consideration. The Committee notes that an example of
this need to strike a balance can be found in the recent
Declaration on the TRIPS Agreement and Public Health,
which recognizes that intellectual property protection is
important for the development of new medicines, but
at the same time also recognizes the concerns about its
effect on prices.'®

Conclusion

18. The Committee considers of fundamental
importance the integration of international human
rights norms into the enactment and interpretation of
intellectual property law. Consequently, States parties
should guarantee the social dimensions of intellectual
property, in accordance with international human rights
obligations to which they have committed themselves.
An explicit commitment to do so and the establishment
of a mechanism for a human rights review of intellectual
property systems are important steps towards that goal.

19. There is a similar need for intergovernmental
organizations to integrate international human
rights obligations and principles into their policies,
practices and operations. Conscious of the far-reaching
importance and complexity of integrating human rights
into the development of intellectual property regimes,
the Committee confirms its willingness to discuss
the issues identified in this statement with relevant
actors and its availability to assist States parties and
intergovernmental organizations in this process.

18 World Trade Organization, Declaration on the TRIPS
Agreement and Public Health, Ministerial Conference, Fourth
Session, Doha, Qatar, adopted on 14 November 2001, WT/
MIN{O1)/DEC/2, paragraph 3.
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Statement

1. The Committee on Economic, Social and Cultural
Rights welcomes the decision by the Human Rights
Council to draft an optional protocol to the Covenant.
Such a protocol granting it authority to consider
individual and collective communications will assist
the Committee in monitoring the implementation of
the Covenant by complementing the periodic review
of reports, thus strengthening the Committee’s
interpretation of the Covenant.

2 The Committee is aware of States parties’
interest in obtaining further clarification on how it
would apply the obligation under article 2(1) “to take
steps ... to the maximum of its available resources” to
achieve progressively the full realization of the rights
recognized in the Covenant.1 Of particular relevance
is how the Committee would examine communications
concerning this obligation, while fully respecting the
authority vested in relevant State organs to adopt
what it considers to be its most appropriate policies
and to allocate resources accordingly. On the basis of
its practice under the periodic reporting process, the
Committee in this present statement seeks to clarify
how it might consider States Parties’ obligations
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under article 2(1) in the context of an individual
communications procedure,

3. Having already examined the terms of article
2(1) in its General Comment No. 3, the Committee
reiterates that in order to achieve progressively the
full realization of the Covenant, States parties must
take deliberate, concrete and targeted steps within
a reasonably short time after the Covenant’'s entry
into force for the States concerned. The steps should
include “all appropriate means, including particularly
the adoption of legislative measures”. In addition
to legislation, the Committee understands the term
“appropriate means” to include the provision of
judicial or other remedies, where appropriate, as well
as “administrative, financial, educational and social
measures”

(General Comment No. 3, para. 7, General Comment
No. 9, paras. 3-5, 7).

4, The *“availability of resources”, although an
important gualifier to the obligation to take steps,
does not alter the immediacy of the obligation, nor
can resource constraints alone justify inaction. Where
the available resources are demonstrably inadequate,
the obligation remains for a State party to ensure the
widest possible enjoyment of economic, social and
cultural rights under the prevailing circumstances.
The Committee has already emphasized that, even
in times of severe resource constraints, States
parties must protect the most disadvantaged and
marginalized members or groups of society by
adopting relatively low-cost targeted programmes.

B The undertaking by a State party to use “the
maximum” of its available resource towards fully
realizing the provisions of the Covenant entitles it




to receive resources offered by the international
community. In this regard, the phrase “to the
maximum of its available resources” refers to both
the resources existing within a State as well as those
Svailable from the international community through
international cooperation and assistance.

6. As regards the core obligations of States parties
in relation to each of the Covenant rights, General
comment No. 3 states that, in order for a State party
to be able to attribute its failure to meet its core
obligations to a lack of available resources, it must
demonstrate that every effort has been made to use
all resources that are at its disposal in an effort to
catisfy, as a matter of priority, those core obligations.

T Apart from the obligation to take steps (art.
2.1), States parties have an immediate obligation
to “guarantee that the rights enunciated in the
covenant will be exercised without discrimination
of any kind” (art. 2.2). This obligation frequently
f,e';quires the adoption and Iimplementation of
appropriate legislation and does not necessarily
require significant resource allocations. Similarly, the
obligation to respect requires States to refrain from
interfering directly or indirectly with the enjoyment
of Covenant rights and does not necessarily require
significant State involvement. For example, the right
of women to an equal salary for equal work should be
implemented immediately. The obligation to protect
and, to a greater extent, the obligation to fulfill, on the
other hand, often require positive budgetary measures
in order to prevent third parties from interfering with
the rights recognized in the Covenant (obligation
to protect) or to facilitate, provide and promote the
enjoyment of these rights (obligation to fulfill).

8.  In considering a communication concerning an
alleged failure of a State party to take steps to the
maximum of available resources, the Committee
will examine the measures that the State party has
effectively taken, legislative orotherwise. In assessing
whether they are “adequate” or “reasonable”, the
Committee may take into account, inter alia, the
following considerations:

(a) the extent to which the measures taken were
deliberate, concrete and targeted towards the
fulfillment of economic, social and cultural rights;

(b) whether the State party exercised its discretion in
4 non-discriminatory and non- arbitrary manner;

(€) whether the State party’s decision (not) to allocate
dvailable resources is in accordance with international
human rights standards;

(d) where several policy options are available,
whether the State party adopts the option that least
restricts Covenant rights;

(e) the time frame in which the steps were taken;

(f) whether the steps had taken into account
the precarious situation of disadvantaged and
marginalized individuals or groups and, whether they
were non-discriminatery, and whether they prioritized
grave situations or situations of risk.

9. The Committee notes that in case of failure to
take any steps or of the adoption of retrogressive
steps, the burden of proof rests with the State party
to show that such a course of action was based on
the most careful consideration and can be justified by
reference to the totality of the rights provided for in
the Covenant and by the fact that full use was made
of available resources.

10. Should a State party use "resource constraints”
as an explanation for any retrogressive steps taken,
the Committee would consider such information on
a country- by-country basis in the light of objective
criteria such as:

(a) the country’s level of development;

(b) the severity of the alleged breach, in particular
whether the situation concerned the enjoyment of
the minimum core content of the Covenant;

{c) the country’s current economic situation, in
particular whether the country was undergoing a
period of economic recession;

{d) the existence of other serious claims on the State
party’s limited resources; for example, resulting from
a recent natural disaster or from recent internal or
international armed conflict.

(e) whether the State party had sought to identify
low-cost options; and

(f) whether the State party had sought cooperation
and assistance or rejected offers of resources from
the international community for the purposes of
implementing the provisions of the Covenant without
sufficient reason.

11. In its assessment of whether a State party has
taken reasonable steps to the maximum of its available
resources to achieve progressively the realization of
the provisions of the Covenant, the Committee places
great importance on transparent and participative
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decision-making processes at the national level. At
all times the Cammittee bears in mind its own role as
an international treaty body and the role of the State
in formulating or adopting, funding and implementing
laws and policies concerning economic, social and
cultural rights. To this end, and in accordance with
the practice of judicial and other quasi-judicial human
rights treaty bodies, the Committee always respects
the margin of appreciation of States to take steps
and adopt measures most suited to their specific
circumstances.

12. Where the Committee considers that a State
party has not taken reasonable or adequate steps,
it will make relevant recommendations to the State
party. In line with the practice of other treaty bodies,
the Committee will respect the margin of appreciation
of the State party to determine the optimum use of its
resources and to adopt national policies and prioritize
certain resource demands over others.

13, In the context of an optional protocol, the
Committee could make recommendations, inter alia,
along four principal lines:

(a) recommending remedial action, such as
compensation, to the victim, as appropriate;
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(b) calling upon the State party to remedy the
circumstances leading to a violation. In doing so,
the Committee might suggest goals and parameters
to assist the State party in identifying appropriate
measures. These parameters could include suggesting
overall priorities to ensure that resource allocation
conformed with the State party’'s obligations under
the Covenant; provision for the disadvantaged ang
marginalized individuals and groups; protection
against grave threats to the enjoyment of economic,
social and cultural rights; and respect for nop
discrimination in the adoption and implementation of
measures;

(c) suggesting, on a case-by-case basis, a range of
measures to assist the State party in implementing
the recommendations, with particular emphasis on
low-costmeasures. The State party would nonetheless
still have the option of adopting its own alternative
measures;

(d) recommending a follow-up mechanism to
ensure ongoing accountability of the State party;
for example, by including a requirement that in its
next periodic report the State party explain the steps
taken to redress the violation.
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introduction

1. This initial report on the implementation of
the International Covenant on Economic, Social
and Cultural Rights (ICESCR) was prepared in
accordance with the general guidelines adopted by
the former Commission on Human Rights, now the
Human Rights Council, regarding the submission of
jnitial implementation reports. In observance of the
previous three-phase reporting cycle instituted by
the Economic and Social Council according to which
states Parties were required to report, at three-year
intervals, on different clusters of rights, the Philippines
has submitted the following ICESCR implementation
reports:

{(a) HRI/CORE/1/Add.37 (2 Feb. 1994);

{b) Initial {(arts. 6-9): E/1978/8/Add.4
(28 Dec. 1977);

(c) 2nd (arts. 6-9): E/1984/7/Add.4
(1 Feb. 1984);

{d) Initial {(arts. 13-15): E/1988/5/Add.2
(21 June 1988);

(e) Additional (arts. 13-15): E/1989/5/Add.7
(28 Feb. 1992);

(f) Initial (arts. 10-12): E/1986/3/Add.17
(15 Sept. 1994).

2. This report consists of two parts. The first part
provides information on the current situation in
the Philippines. The second part provides specific
information relating to the implementation of the
provisions of the Covenant.

3. This report gives background information on laws,
policies, programmes and recent developments
pertinent to the rights enumerated in the Covenant,
the difficulties and problems arising from their
implementation, and the prospects for the future.

4. The report was prepared by the Coordinating
Committee on Human Rights (CCHR), which was
established through Administrative Order No. 370
dated 10 December 1997. The CCHR is chaired by
the Department of Foreign Affairs (DFA) and has 15
government departments and agencies as members.

I. GENERAL INFORMATION

A. The land and the people

5. The Philippines is an archipelago located 966
kilometers off the south-eastern coast of mainland

Asia. It is composed of 7,107 islands with three
major island groups: Luzon, with an area of 141,395

square kilometers; Visayas, with an area of 56,606
square kilometers and Mindanao, with an area of
101,999 square kilometers. Of the total land area,
92.3 per cent is found within the 11 largest islands.
It has a land area of approximately 300,000 square
kilometers. It is divided into 15 administrative regions
with 76 provinces, 60 cities, 1,543 municipalities and
41,911 barangays (villages).

6. The Filipino is of Malay racial stock. The indigenous
culture is a mixture of Malay, Chinese, Japanese,
Arabic, Spanish and American influence.

7. There are 110 ethno-linguistic groups in the
country, which speak at least 70 recorded languages.
There are eight major languages, with Filipino as the
national language and Filipino and English as the
official working languages,

8. Eighty-five per cent of Filipinas are Christians, the
majority of whom are Roman Catholics. A little over
10 per cent of the populations are followers of Islam
and the rest belong to other denominations or sects.

9. As of 2005, the population of the Philippines was
estimated at 88.5 million. Growing annually at 2.11
per cent, the population is projected to reach 102.8
million by 2015.

10. Population density is 246 persons per sguare
kilometer and about half of the population is
concentrated in urban centers all over the country.
This is a result of the rapid urbanization caused
mainly by the rural to urban migration.

B. General political structure

11. The Republic of the Philippines is a democratic
and republican State with a presidential form of
government.

12. Executive power is exercised by the President
of the Philippines with the assistance of his Cabinet.
The President is both the head of State and of the
Government. The Vice-President assists the President
in the performance of his duties and responsibilities
and may also be appointed as the head of one of the
executive departments.

13, Legislative power is vested in the Congress of the
Philippines, consisting of the Senate and the House
of Representatives. The Senate is composed of 24
senators elected at large for a term of six years. The
House of Representatives is composed of members
elected from legislative districts and through a party-
list system.
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14. Judicial power is vested in the Supreme Court
and lower courts. The decisions of the Supreme Court
are binding on all lower tribunals. The other courts
under the Supreme Court are: the Court of Appeals,
composed of 51 Justices with one Presiding Justice;
Regional Trial Courts; the Municipal Circuit Trial
Courts; and the Municipal Trial Courts established in
every city not forming part of the metropolitan area.

15. The democratic structure and processes are
further enhanced by the constitutional provisions on
social justice and human rights, protection of labor,
women and children and the strengthening of local
autonomy of the local government units (LGUs).
The Local Government Code of 1991 devolves the
responsibility and budget for the delivery of basic
services in agriculture, health, social welfare and
development, public works, environment and natural
resources to the LGUs.

16. At sub-national levels, governance is assumed
by the local LGUs in each administrative area, i.e.
province, city, municipality and barangay. Each local
government office is composed of both elective and
appointive officials. The elective officials include the
head and vice-head in each administrative area, i.e.
governor and vice-governor for the province, mayor
and vice-mayor for the city and municipality, and
chairman for the barangay; and as members of the
councils, i.e. Sangguniang Panlalawigan (Provincial
Council), Sangguniang Panlunsod (City Council) and
Sangguniang Barangay (Village Council).

17. Legislative power at the sub-national levels is
vested in the Sanggunian (Council) at each level. Each
local government unit has a development council
which assists the Sanggunian (Council) in formulating
their respective comprehensive and multi-sectoral
development plans.

C. Social and economic conditions

18. The annual per capita Gross Domestic Product
(GDP) was estimated at US$ 1,026 using 2004
nominal prices and exchange rate,

18. The Philippine economy grew despite adverse
effects of international shockers. These included the
11 September 2001 bombing in New York, the Severe
Acute Respiratory Syndrome (SARS) scare, which
slowed down the tourism industry, and the United
States-lrag war, which dislocated overseas Filipino
workers in the Middle East.

20. The country's real Gross National Product (GNP)
from 2001 to 2004 expanded at an average of 5.05
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per cent while real GDP grew by an average of 4.52
per cent, which was within the target set during
the same period. The services sector has been the
engine of growth which expanded at an average
rate of 5.62 per cent over the said period. The
expansion could be attributed to the expansion of the
telecommunication sector and the new investments
in call centers, business process outsourcing and
software development. Meanwhile, the trade sectaor
also performed well due to strong consumer spending
which was supported by the steady growth of the
agriculture sector and remittances of overseas
Filipino workers,

21. The agriculture sector grew at an average of 4.05
per cent over the period 2001-2004.

22. The industry sector experienced sluggish
growth at a mere 3.4 per cent in 2001-2004.
Growth has been limited by the large cuts in public
construction to contral the deficit as well as the
difficulties of some manufacturing industries to
keep up with global market. Moreover, the increase
in foreign investments was minimal, from US$ 1.43
billion in 2002 to US$ 1.49 billion in 2003. The low
foreign direct investments resulted from investor
preference for China, weakening investor confidence
due to concerns about fiscal sustainability, peace
and order problems, and a weak infrastructure/
logistics system,

23. Unemployment remained high at 10.9 per cent
in October 2004 notwithstanding the 3.2 million jobs
generated from 2001 to 2004. From January to July
2004, the average unemployment rate was 12 per
cent as the number of jobs generated had not been
adequate to absorb the influx of labor entrants.

24, Underemployment was a more serious problem
since its magnitude was higher than that of the
unemployment rate. Underemployment rate was 16.9
per cent in October 2004 of which 61 per cent was in
the rural areas (NSCB, 2004). The seasonal nature of
farm employment prompted workers to want more
labor hours.

25. The fiscal deficit emerged as the major
macroeconomic problem. The consolidated public
sector deficit is 5.52 per cent of GDP while the
Government deficit surged to 3.8 per cent of GDP
in 2004. Consequently, the rising deficit pushed the
public sector debt to 101 per cent of GDP by 2003.

26. The Government provides social services in
the areas of health, nutrition, education, housing,
safe water supply and sanitation. Basic services for




children are a special concern. The Government is
taking definitive steps to address human development
concerns in an integrated manner, through the
formulatiﬂﬂ of a social development framework which
will guide the planning and programming of human
development-related activities,

27. Starting in 1986, the Government has more explicitly

focused on poverty alleviation as a goal of national
development efforts. In 1988, poverty incidence among
Filipinos was 45.5 per cent, 3.8 percentage points lower
than it was in 1985. As of 2003, poverty incidence had
gone down to 30.4 per cent.

28. The Presidential Commission for the Urban Poor
{1986), the Presidential Commission to Fight Poverty
{1993), and the National Anti-Poverty Commission
(2000) were established by the Government as
agencies to engage in poverty alleviation and people
empowerment,.

D. General legal framework within which human
rights are protected

29. Fundamental human rights have been an integral
part of the Philippine Constitution. The Malolos
Constitution adopted in 1898, the 1935, 1973, 1986
{also known as Freedom Constitution) and the 1987
Philippine Constitutions all contained a Bill of Rights.
Two of the State policies embodied in the Constitution
are respect for the dignity of every human person and
protection of the basic civil and political rights of the
people against State encroachment and abuses. The
Bill of Rights specifically prohibits the use of torture,
force, threat or intimidation or any other means which
vitiates the free will of a person and mandates Congress
to pass laws to compensate victims of torture.

1. Judicial, administrative and other authorities
competent in matters relating to human rights

30. The 1987 Constitution enumerates the basic
human rights and the judiciary stands as the
guardian and bulwark of such rights. The Armed
Forces of the Philippines (AFP), the Philippine National
Police (PNP) and other law enforcement agencies are
constitutionally mandated to protect human rights
and freedoms of citizens; and ensure the security of
the State and its people.

31. The 1987 Constitution created the Philippine
Commission on Human Rights (PCHR). It is an
independent constitutional body mandated to
investigate, on its own or on the complaint by any party,
all forms of human rights violations involving civil and
political rights; adopt Its operational guidelines and

rules of procedure and cite for cantempt for violations
thereof; provide legal measures for the protection of
human rights of all persons within the Philippines;
provide for preventive measures and legal aid services
to the underprivileged whose human rights have been
violated or need protection; exercise visitorial powers
over jails, prisons or detention facilities and request
the assistance of any government agency in the
performance of its functions; establish a continuing
programme of research, education and information
to enhance respect for the primacy of human
rights; recommend to Congress effective measures
to promote human rights; monitor Government's
compliance with international treaty obligations on
human rights; and grant immunity from prosecution
to any person whose testimony, or whose possession
of documents or other evidence, is necessary or
convenient to determine the truth in any investigation
conducted by it, or under its authority.

32. The Office of the Judge Advocate General of the
Armed Forces of the Philippines has jurisdiction over
complaints against enlisted men. However, under
Republic Act (RA) No. 7055, “An Act Strengthening
Civilian Supremacy Over the Military By Returning
to the Civil Courts the Jurisdiction Over Certain
Offenses Involving Members of the Armed Forces
of the Philippines”, members of the AFP, other
persons subject to military law, including members
of the Citizens Armed Forces Geographical Units,
who commit crimes or offenses penalized under the
Revised Penal Code, and other special penal laws,
regardless of whether or not civilians are co-accused,
victims or offended parties, shall now be tried by the
proper civil courts.

33. Republic Act No. 6975 specifies the administrative
disciplinary machinery applicable to the members
of the Philippine National Police (PNP). Complaints
against any PNP member may be brought before
any of the following: (a) chiefs of police, where
the offense is punishable by the withholding of
privileges, restrictions to specified limits, suspension
of forfeiture of salary for a period not exceeding 15
days; (b) mayors of cities and municipalities, where
the offense is similarly punishable for a period of
not less than 16 days but not exceeding 30 days; (c)
People's Law Enforcement Board or PLEB where the
offense is similarly punishable for a period exceeding
30 days or by dismissal.

2 Remed;’es available to individuals whose human
rights had been violated

34. Under the Philippine Rules of Court, a person who
has been unlawfully detained or deprived in any other
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manner of his liberty may file before any Regional
Trial Court or the Court of Appeals or directly with the
Supreme Court, a petition for the issuance of a writ of
habeas corpus to obtain his temporary release,

35. An individual whose human rights were deemed
violated may seek immediate assistance from the
various government agencies concerned, such as but
not limited to the following: PCHR; PNP; Department
of Social Welfare and Development (DSWD),National
Bureau of Investigation; Public Attorney's Office;
Prosecutor’'s Office; Bureau of Immigration and
Deportation, Office of the Solicitor General; Office of
the Ombudsman or Tanodbayan; Presidential Anti-
Crime Commission; Bureau of Jail Management and
Penology for prisoners and other similar agencies.

36. The Revised Penal Code is considered as a public
law which concerns public interest, except for those
private crimes such as adultery and concubinage in
which the intervention of the private offended party is
necessary, For other violations punishable under the
Revised Penal Coade, the action is filed in the name of
the People of the Philippines. The offended party files
a complaint before the prosecuter, or in places where
there are no such office before the municipal trial
court of the place where the offense was committed,
which would then conduct a preliminary investigation
or examination to determine whether there is
reasonable cause to believe that the crime punishable
under the Code has probably been committed. The
finding of the prosecutor or the judge is forwarded to
the Provincial Public Prosecutor’'s Office which then
files the corresponding information to the regular
courts which, in turn, would determine the culpability
of the offender and impose the necessary penalty.

37. The Civil Code of the Philippines regulates the
private relations of the members of civil society,
determining their respective rights and obligations
with reference to persons, things and civil acts. Under
its provisions, every person must in the exercise of his
rights and in the performance of his duties act with
justice, give everyone his due and observe honesty
and good faith.

38. The Civil Code also protects human rights when
it imposes liability for damages on any public officer
or employee, or any private individual who directly
or indirectly obstructs, defeats or violates ar in any
manner impedes or impairs the rights or liberties of
another person enumerated in article 32 of the Civil
Code. In case of violations punishable under the
Civil Code, the offended party files his/her complaint
before the regular court which has jurisdiction over
the matter, except those cases covered by the
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provisions of RA 7160 requiring amicable settlement
and arbitration.

3. National Institution for the Promation and
Pratection of Human Rights:
The Commission on Human Rights

39. The Philippines Commission on Human Rights
(PCHR) has established protective legal measures
to safeguard the rights of Filipinos according to the
principles guaranteed by the Philippine Constitution
and international treaty obligations. It deals directly
with any particular type of human rights violation,
primarily those involving civil and political rights,
Specifically, the Commission handles complaints of
execution, disappearances, arrest and detention and
torture, in addition to other human rights violations
related to armed conflict. It may also request the
assistance of other agencies of the Government in
the fulfillment of its mandate.

40. Representation with the Department of Justice
(DOJ), which is in charge of the prosecution of offenses,
is also undertaken by the Commission. This is to give
preferential attention to the hearing and termination
of cases of detainees. As a result, DOJ closely monitors
prosecutors who handle these cases to ensure that
investigations are completed within the required 60-
day period. The Supreme Court, in a parallel move,
has likewise urged judges to speed up the resolution
of cases through the continuous trial system.

41. A Witness Protection Programme was instituted to
give witnesses the necessary courage and confidence
to serve the ends of justice. It involves securing the
lives of the witnesses victims and their immediate
family members and protecting them from any form
of harassment or threat.

42. The DOJ is one of the executive departments that
plays a vital role in the enforcement an promotion of
human rights through its various bureaus, offices and
committees at the national and subnational levels.

43. The Office of the Ombudsman is another
independent office dealing with human rights
enforcement. The main function of this Office is to
prevent abuse of power by government officials which
adversely affects private rights. The prosecution
arm of the Department of Justice works closely with
the Office of the Ombudsman and the Office of the
Special Prosecutor.

44, The Ombudsman Act of 1989 (RA 6770)
strengthened the powers of the Office of the
Ombudsman making it a more potent administrative




‘machinery to insure that government officials remain
accountable to the people.

45. A number of other administrative agencies
facilitate the implementation and enforcement
of human rights. They mainly Implement policies
in accordance with the laws and administrative
issuances. Very often, they enforce and promote
the positive rights of citizens which affect their
daily lives. For instance, the Department of Labor
and Employment (DOLE) sees to it that the rights of
workers are protected and their welfare promoted. The
pepartment of Agrarian Reform (DAR) implements
the Comprehensive Agrarian Reform Law to promote
the economic rights of farmers. With respect to the
rights of Filipino children, Filipino women and persons
with disabilities (PWDs), the Council for the Welfare
of Children (CWC), National Commission an the Role
of Filipino Women (NCRFW) and the Council for the
Welfare of Disabled Persons, respectively, have
been created to coordinate the implementation and
enforcement by executive departments of all laws
relative to the promotion of the welfare of their
respective sectors.

4. Protection of the rights provided for in the
Constitution

46, The 1987 Constitution protects, inter alia,
the following rights: the right to life, liberty or
property (sect. 1, art. Ill); right of people to be
secure in their persons, houses, papers and effects
against unreasonable searches and seizures of
whatever nature (sect. 2, art. Ill); right to privacy
of communication and correspondence; freedom of
speech, of expression, or of the press, ar the right of
the people to assemble peacefully and petition the
Government for redress of grievances; free exercise
and establishment of religion; liberty of abode and
changing of the same; right of people to information
on matters of public concern; right te form unions
and associations; right of persons under investigation
to be informed of their rights, to remain silent and
to have competent and independent counsel; right
to bail; right to due process; right to presumption
of innocence until the contrary is proven; right to
speedy disposition of cases, right to be free from
involuntary servitude in any form except as a
punishment for a crime whereof the party shall have
been duly convicted. Moreover, the privilege of the
writ of habeas corpus shall not be suspended except
in cases of invasion or rebellion when the public
safety requires it.

_5- Manner in which international human rights
Instruments become part of domestic law

47. By virtue of article I, section 2, of the Constitution,
the Philippines “adopts the generally-accepted
principles of international law as part of the law of the
land” which means that provisions of these human
rights instruments can be invoked before and be
directly enforced by Philippine courts, other tribunals
or administrative authorities. Moreover, article XllI,
section 18 (7) of the Constitution provides that the
PCHR shall monitor the Government’'s compliance
with international treaty obligations on human rights.

48. To date, the Philippines has signed, ratified or
acceded to 20 international human rights instruments,
including all seven core human rights treaties, to wit:
the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and
Cultural Rights, the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Rights of the
Child, the Convention on the Elimination of All Forms
of Discrimination against Women, the International
Convention on the Elimination of All Forms of Racial
Discrimination and the International Convention on
the Protection of the Rights of All Migrant Workers
and Members of Their Families.

E. Information and publicity

49, The Philippines ensures that respect for human
rights is observed and, consistent with the mandate of
the PCHR to premote human rights, it has intensified
measures such as public information and education
campaigns, training seminars, and assistance.
Human rights subjects have also been integrated in
the regular in-service training for all members and
staff of the AFP.

50. The PCHR has actively engaged in human rights
education, planning, implementation and coordination
with various concerned agencies involved in human
rights education. In cooperation with the Department
of Education (DepEd), the Commission has developed
educational materials on human rights and has
included them in the elementary and high school
curricula,

51. To increase the citizenry's awareness of their
various rights and obligations under local and
international law, the Commission has produced
various publications including primers on human
rights in Filipino such as the Filipino version of
the United Nations Declaration of Human Rights
{published by the University of the Philippines). Other
printed materials such as posters and brochures are
also being produced and disseminated all over the
country.
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52. The Commission has Initiated several series
of consultations and dialogues with government
agencies as well as non-governmental entities that
can directly help to promote the concept and generate
awareness of human rights. This has reinforced the
Commission’s coordinative task in finding legal,
administrative and other alternative measures in
resolving human rights issues.

53. Through its Public Information and Education
Office, the PCHR undertakes education, training
and dissemination of human rights information in
order to enhance public awareness, knowledge and
understanding of the principles and concepts of
human rights. The Commission has established 12
regional offices and four sub-offices nationwide to
expedite investigations and provide easy access to
human rights victims, as well as for dissemination of
information concerning human rights.

Il. INFORMATION ON THE IMPLEMENTATION OF
THE COVENANT

Article 1

54, This issue is addressed in paragraphs 447-463
of the second and third reports of the Philippine on
implementation of the ICCPR (CCPR/C/PHL/2002/2;
see appendix A).

55. On 10 May 2004, national elections were held in
the country. Prior thereto, or on 13 February 2003, RA
9189, otherwise known as the Absentee Voting Law,
was enacted into law to enable absentee voting for all
overseas Filipinos. The law covers all Filipinos abroad
who possess valid Philippine passports and have not
renounced their Filipino citizenship. It aims to ensure
equal opportunity and access to all qualified overseas
Filipinos in the exercise of suffrage regardless of their
location,

56. The DFA, through the OQverseas Absentee Voting
Secretariat, registered 364,187 Filipino absentee
voters abroad in 84 Philippine Embassies, Consulates
and other foreign service establishments. A total of
233,092 (65 per cent) turned out to vote for the 2004
elections in the more than 100 overseas election
precincts.

57. Several international organizations came to
observe the conduct of elections in the country and
reinforce local monitoring. Some of the observers
commended the Filipino people for their continued
vigilance to achieve free and fair elections. Others
observed that while a genuine desire for credible
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elections has been expressed by the Fllipinogs,
important challenges still lie ahead.

Article 2

58. This issue is addressed in paragraphs 464-475
of the second and third reports of the Philippines on
implementation of the ICCPR (CCPR/C/PHL/2002/2;
see appendix B). 59. In 2004, the DOH led concerned
gaovernment agencies in conducting the nationwide
registration for persons with disability. The program
though suffered from a low turn-out of registrants.

Article 3

60. The fith and sixth consolidated Philippines
implementation reports on CEDAW (CEDAW/C/
PHI/5-6) were considered by the Committee on the
Elimination of Discrimination Against Women last 15
August 2006. (Portions of the report are attached as
appendix C),

61. Section 14, Article Il of the 1987 Constitution
provides that “the State recognizes the role of women
in nation-building, and shall ensure the fundamental
equality before the law of women and men.” Also,
Section 14, Article. XIll guarantees working women
the right to safe and healthy working conditions,
taking into account their maternal functions. Other
specific provisions that guarantee women’s rights
are Section 5(2), which upholds the right of women
to sectoral representation in national and local
legislative bodies, and Article IV, which grants them
equal citizenship rights. Section 1(2), Article IV of the
Constitution provides that any child whose father
or mother is a citizen of the Philippines may be
recognized as a Filipino citizen under existing laws.

62, Towards this end, the Government of the
Philippines has adopted laws to correct the historical
disadvantages of women in various aspects of life.
These include laws prohibiting discrimination in
employment, emphasizing the right to education
of women and the girl child, removing obstacles
to women's entry into the police and military, and
criminalizing sexual harassment in educational and
training environment and in the workplace.

63. The laws on nationality provide equal rights to
Filipino women and men to acquire, change or retain
their citizenship or that of their children,

64, Equality of men and women in terms of
remuneration for work, equal pay for work of equal
value, and conditions of work is a constitutional policy
enshrined in Art, Il, Sec. 14 of the Constitution.




65. Affirmative measures also exist to respond to the

'particuiar needs of women in the workplace. Maternity

pmtectiun has long been provided to women. Recent
legislation, RA 8187 or the 1996 Patemity Leave Act,
also grants paternity leave for men on the occasion
of childbirth of their spouses. Article 132 of the
Labor Code requires employers to provide women
with certain facilities like separate toilet rooms and
dressing rooms.

6. The Anti-Sexual Harassment Act protects
employed women from harassment and penalizes
discriminatory acts committed against them.

67. Education is a basic right of every Filipino male
and female alike. In 2000, simple literacy rates for
women and men 10 years old or older are almost
equal at 92.3 per cent and 92.0 per cent, respectively,
or a gender gap of 0.3 per centage point.

68. The Government has also ensured that women's
rights in securing travel documents, specifically,
the passport, are upheld, Guidelines of issuance of
passports to women as stipulated in the Philippine
Passport Act of 1996 do not require that women seek
the consent of their husbands for their application
for said document. The guidelines only require
submission of pertinent documents to establish the
civil or marital status of women applicants.

69. Life expectancy of females has always been
higher than males in the Philippines (71.28 years for
females in 1999 compared to 66.03 years for males
for the same year).

70. The Philippines has maternal mortality rate (MMR)
of 190 per 100,000 in 1970 ahd 179.7 in 1995. The
MMR in 1991-97 is 172 per 100,000 live births as
estimated from 1998 National Demographic Health
Survey (NDHS).

71. In the 1998 NDHS, maternal deaths were
estimated to be 14 per cent of all deaths of wormen
ages 15-49. Approximately 2 women for every 1,000
live birth die during pregnancy, at childbirth, or in
the period after childbirth. Filipino women also face
4 one-in-100 chance of dying of maternal causes in
their lifetime. Maternal deaths are higher in poor rural
and isolated areas and poor urban communities.

72. Since 1986, the Philippine Government, through
the National Commission on the Role of Filipino Wamen,
has actively pursued various programs to ensure the
effective implementation of laws for women. The
Philippine Plan for Gender Responsive Development,
1995.2025, formulated in 1995, has served as the

blueprint for the review and development of gender
responsive programs by the different government
agencies. These include, among others, training in
the use of the gender and development approach for
project development, creation of services to deal with
problems of physical and sexual abuses as well as
other reproductive health issues, and the provision
of credit, livelihood skills, and information to enhance
women's economic productivity.

73. The Philippine Government also puts high priority
on the transformation of society's attitudes and
values towards the recognition of the equal roles,
rights and responsibilities of women and men. In this
connection, it has adopted three development plans
for women since 1989. The Philippine Development
Plan for Women (GAD) 1989-1992 recognized the
cshared responsibility of government agencies to
implement programs for women’'s advancement.
Agencies created Gender and Development focal
points to coordinate plan implementation and lead
the capacity building of the agency for gender
mainstreaming.

74. Meanwhile, the Philippine Plan for Gender
Development 1995-2025 (PPGD), was deliberately
long-term in perspective and was envisioned to
inform medium-term plans, such as the Framework
Plan for Women (FPW), whose objectives, programs
and projects are set for a shorter period. FPW aims to
promote the economic empowerment of women while
uphelding and protecting women's human rights in
the context of gender-responsive governance,

75. The Philippine GAD Budget Policy, enshrined in
the annual budget law, requires the use of five per
cent of every agency's budget to implement its
plans under the PPGD and FPW. The National Council
on the Role of Filipino Women, with the National
Economic and Development Authority (NEDA) and
the Department of Budget and Management (DBM),
are tasked to monitor the implementation of the FPW
and the budget policy. From 1999 to 2003, an average
of 130 out of the 335 national GAD plan submissions
from departments and their attached agencies were
received by NCRFW.

Article 4

76. The Philippine Government does not subject the
rights provided under the Covenant to any limitations
other than those determined by law. Such limitations
- where they exist — are compatible with the nature
of these rights and are solely for the purpose of
promoting the general welfare in a free society.
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Articles 5 and 6

Question No. 1. ILO Conventions to which the
Philippines is a party

77.The Philippines is a party to the International Labor
Organization Convention (ILC) No. 122 (Employment
Policy Convention, 1964), ILC No. 111 (Discrimination
in Employment and Occupation, 1958), CERD and
CEDAW.

78. The Philippine Govermnment submitted its
implementation report on ILC 22 for the period ending
August 2002. A response to the recommendations
made by the ILO's Committee of Expert (Committee)
concermning the aforesaid report was likewise
submitted.

79. The Philippine Government also submitted its
implementation report an ILC 111 for the reporting
period ending 31 August 2001. In response to the
Committee’s recommendation for the Government to
address the issue of discriminatory practices relating
to “male preference” in the hiring of employees, the
Government moved for the amendment of Art. 135 of
the Labor Code. Towards this end, various bills were
filed before Congress to increase women access to
training in employment and prohibit discriminatory
practices such as the giving of preference to men in
the posting of employment notices.

Question No. 2

2.a. Situation, level and trends of employment,
unemployment and underemployment

80. Over the period 1998 to 2003, the country's
labor force expanded at a yearly average rate of
3.1 per cent or an average of 979,000 new entrant/
re entrants to the labor each year. Overall, the size
of the country’'s labor force increased from 29.674
million to 34.571 million over the six-year period.

Employment and unemployment

81. The level of employment grew steadily from
26.631 millien in 1998 to 30.635 million in 2003.
Campared to the labor force, however, employment
grew at a slower phase annually - 2.9 per cent or
801,000 additional employed persons. The growth
was observed to be highly erratic - it suffered a
slump twice in 1998 (0.7 per cent) and 2000 (-1.0 per
cent), made a recovery in 1999 (4.2 per cent) and in
2001 (6.2 per cent) and posted a moderate growth
in 2002 (3.1 per cent) and 2003 (1.9 per cent). The
rise and fall In employment over the six-year period
was closely tied to the fluctuation in agricultural
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employment due to the adverse effect brought hy
the El Nifio phenomenon, which visited the countpy
in 1998 and again in 2000. On the other hand, thﬁ
full brunt of the Asian financial crisis in 1997 and the
global economic slowdown that begun in 2000 was
felt almost entirely by the industry sector.

82. Employment growth was led by the service
sector, which continuously posted an annual growth
rate of 5.4 per cent. Its share in total employment
expanded from 45 per cent in 1998 to 47.6 per centin
2003. Meanwhile, the combined agriculture, fishery:
and forestry sector accounted for a substantial share.
in total employment, although its share remained
stagnant at about 37 per cent. Industry employment'-if
however, grew at a very slow pace (1.6 per cent)
while its share in total employment declined from
17.1 per centto 15.8 per cent during the same period,

83. In the public sector, total government workforce
stood at 2.37 million in 2003, registering an increase
of only 295,000 workers (13.7 per cent) from 1998,
Over the period, growth in public sector employment.
steadily declined from a high of 5.8 percent in 2000tg
1.8 per cent in 2002. Public sector employment even
fell by 0.5 per cent in 2003. Employees in government.
owned or controlled corporations declined from
128,466 in 1993 to 94,970 in 1999, brought about
by the privatization program of the government. A
little less that 87 per cent of the total government
work force is on permanent status with guaranteed
security of tenure.

84. Employment continued to expand in April 2004
posting a 3.6 per cent year-on-year growth or more
than a million (1.102 million) employed persons, as
indicated in the Labor Force Survey (LFS) of March
2004. The growth resulted from the continued
expansion in the service sector (6.2 per cent) and the
strong recovery of the industry sector (5.7 per cent).
This is an improvement from the data of 2003 when
employment recorded a near zero growth (0.8 per
cent or 232,000).

B5. The agriculture sector, including fishery
and forestry, accounts for 45.2 per cent of total
employment in October 1990. In October 1999, the
share of this sector declined by 6.1 per centage
points to 39.1 per cent. This could have been a
positive development except that the rate of decline
was slow when compared to other ASEAN countries.
Also, workers who left the agriculture sector were not
absorbed by the industry sector. Data showed that
the share of the industry sector to total employment
remained almost the same during the period. The
increase was minimal at 0.6 per cent, viz., 15. per cent




.~ pctober 1990 to 15.6 per cent in October 1999. It
1 _pgars that the leavers went to the service industry
e share expanded from 39.7 per cent in 1990
,2 per cent in 1999. This forced absorption of
undant agricultural workers in the service sector
. ted in the growth of the informal sector in the
ll '__an-areas.

The LFS of July 2000 indicate that the agriculture
r suffered a cutback (1.188 million or 10.1 per
t) after registering an increase (0.8 million) in July
1999, In 2001, its share in the total employment again
fel 1to 35.1 per cent from 37.4 per cent. On the other
‘hand, industry employment rose by 5.7 per cent,
gwmg a slump in 1999. All sub-sectors posted
psitive growth rates led by the manufacturing sector
d followed by the construction sector, mining and
quarrying sector, and electricity, gas and water

- The rapid expansion in the labor force and the
oderate performance of the economy resulted in the
‘increase of unemployed persons over time. Except
a decline in 1999, the number of unemployed rose
idually from 3.04 million in 1998 to 3.93 million in
12003. Unemployment rate declined slightly from 10.3
‘per cent in 1998 to 9.8 per cent in 1999 and rose to
11.2 per cent in 2000.

S' Unemployment is largely a problem of young
unskilled and inexperienced labor force. The youth,
:[E‘ﬁned as persons 15 to 24 years old, accounts
‘for one half of those totally unemployed. Youth
“unemployment rate is more than twice the national
'-’Llnempluyment rate (21.4 per cent in 1998 and 23.2
per cent in 2003). Most of those who are unemployed
?.'@:e're school-leavers - vacdtioning and graduate
‘students looking for work during off school season
- and this explains why April is typically associated
‘with the highest unemployment rate.

‘B9, The male comprised 60.6 per cent of the total
fy'n_emplnyed in 2003. However, male unemployment
rate (11.3 per cent) is slightly lower than their female
‘counterpart (11.5 per cent). 90. It is also noted that
‘unemployment rate tends to be higher in developed
}'fj.'_égions such as, the NCR (17 per cent), Region Ill (12.1
_per cent) and Region IV (12.9 per cent), as compared
o less developed regions such as, Region Il (6.3 per
‘cent), CAR (8.9 per cent) and Region IX (7.8 per cent).

91. The rate of “unemployment throughout the
‘Nineties exhibited a generally fluctuating trend. From
an average of 8.4 per cent in 1990, unemployment
fate rose to an average of 10.6 per cent in 1991,
This resulted from the power crisis, a super typhoon

that hit the Visayan region in 1990 and a destructive
earthquake that hit the capital and the Central Luzon
region, and the Mt. Pinatubo eruption in 1991. In
1992, the drop in unemployment rate was the result of
the generally improving econemic situation brought
about by economic reforms and good weather
conditions. In 1998, unemployment rate rose sharply
to 10.1 per cent following the Asian financial crisis
and the El Nino phenomenaon which hit the country
in 1997 and 1998. In 1999, unemployment rate
declined to 9.7 per cent after the economy recovered
from the crisis.

92. In 1999, male workforce was reported at 62.3 per
cent of the country’s labor force. Although females
comprised only more than one-third of the labor
force, jobless rate was a little higher among females
at 9.9 per cent as against 9.5 per cent for the males.

93. Unemployment is basically an urban phenomenon.
In 1999, less than two-thirds of the unemployed were
urban dwellers (61 per cent). Jobless rate in the
urban areas was about twice (12.6 per cent) the rate
of unemployment in the rural labor market (7.1 per
cent).

Underemployment

94. Underemployment is a more serious problem
in the Philippine labor market than unemployment
because it cuts across all age barriers and its
magnitude is almost twice that of the unemployed
persons. Underemployment rate picked in 1998 (21.6
per cent), 1999 (22.1 per cent) and 2000 (21.7 per
cent) and thereafter stabilized at 17.0 per cent from
2001 to 2003 as a result of the recovery in agricultural
employment.

95. In 2003, a total of 5.21 million employed persons
were counted as underemployed in the sense that
they wanted to work for more hours than they actually
did. This figure represents a substantial decline from
the peak recorded in 1999 at 6.127 million. Measured
against the number of hours worked during the past
week, nearly two-thirds (63.7 per cent) or 3.32 million
were visibly underemployed, i.e. they worked less
than the 40 hours equivalent of full-time jobs.

96. Underemployment is more of a rural phenomenon.
For 2003, underemployment rate was posted highest
in less developed regions, such as Regions Il (20.1
per cent), V (30.4 per cent) and X (30.5 per cent),
and lowest in developed regions, such as the National
Capital Region (NCR) (9.6 per cent), Region Ill (9.2 per
cent), Region IV-A (12.3 per cent) and Region VIl (11.3
per cent),
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97. For 2003, the least educated was also heavily
represented among the underemployed. Nearly one-
half (46.6 per cent) of the underemployed attended
only elementary education or have not completed
any grade at all. Slightly over a third (36.4 per cent)
attended at least high school and less than a fifth
{17.0 per cent) has college education,

98. The level of underemployment rose during the
crisis in the early 1990s from 5 million to 6.5 million in
1999. Over this period, the underemployment rates
declined by 0.1 per centage points, i.e. from 22.4 per
cent to 22.3 per cent. The number of underemployed
continued to be high at around 5.4 million annually
for the period 1990 to 1999,

99.In 1999, 53.6 per cent of the underemployed were
visibly underemployed, meaning they worked for less
than 40 hours per week. The rest (46.4 per cent) were
invisibly underemployed, which means they worked
40 hours or more but still wanted additional work
hours.

Employment of specific groups of workers

100. Employment opportunities for women expanded
over thel990s. From 1990 to January 2002, the
number of women workers increased from an average
of 8 million to 10.2 million. On the average, women
employment grew at an annual rate of 3.5 per cent as
against 2.7 per cent of men.

101. From 1990 to 1999, the rate of working children
aged between 10-14 years old showed an average
annual growth of 3 per cent, from 715,000 to 898,000.
Their share in total employment averaged at 3 per
cent, with 1991 registering the highest at 3.7 per cent
and lowest in 1998 at 3.0 per cent. With the passage
of RA 6655, providing for free secondary education
and advocacy and mobilization efforts aimed at
curtailing child labor, the number of young workers
dropped incessantly from 932,000 in 1996 to 831,000
in 1998,

102. In the employment of differently-abled persons,
the Philippines is a party to ILC 159 (Convention
Concerning Vocational Rehabilitation and Employment
[Disabled Persons]). To harmenize local legislation with
the principles of ICL 159, Congress enacted RA 7277
to provide for rehabilitation, self development and
self-reliance of disabled persons and their integration
into mainstream society. In 2000, DOLE introduced
“Tulong Alalay sa Taong may Kapansanan” (literally,
Program of Assistance for Persons with Disabilities)
to assist the integration of differently-abled persons
into mainstream society by providing them access to

T2 CHRP ECONOMIC, SOCIAL AND CULTURAL RIGHTS HANDBOOK

training and employment opportunities both in the
formal and informal sector.

103, From 1994 to May 2004, the program helped
employ 22, 110 differently-abled persons in the
formal sector. Of this number, 32 per cent or 7, 218
persons with disability (PWDs) were placed in apen
employment. For self-employment, 67 per cent or
14, 891 PWDs were given assistance for their own
livelihood projects. Training benefited 7, 059 PWDs.

104. In terms of technical-vocational education and
training, Technical Education and Skills Development
Authority (TESDA) conducts various industrial skills,
livelihoed and entrepreneurship training programs
for PWDs. To enhance the skills and employability of
PWDs, they are likewise mainstreamed in the national
skills certification program. A total of 227 PWDs have
been assessed and certified. In terms of access
to education, 107 were granted scholarship under
the Private Education Scholarship Fund Assistance
and the TESDA-Asian Development Bank Technical
Education and Skills Development Project.

2.b. Principal policies and measures pursued to
ensure that there is work for all

105. A combination of policy and legal instruments
embodies the Philippines’ commitment te ensure
the availability of work and equal opportunities for
employment.

Palicy instruments

106. The Philippines is a party to ILC Nos. 100 (Equal
Remuneration Convention), 111 (Employment and
Occupation Convention) and 122 (Employment Policy
Convention).

107. The Philippines adopted a new Constitution in
1987. The following provisions of the Constitution are
relevant:* Secs. 9, and 18 of Art. II; Sec. 12 of Art. XII,
Sec. 3 of Art. Xlll and Sec. 2 (2) of Art. IX-B.

108. The following statutory instruments also embody
the Philippines’ commitment to labor:**

«  RA 7277 "An Act Providing for the Rehabilitation,
Self-development and Self-reliance of Disabled
Persons and their Integration into the Mainstream
of Society and for other Purposes.”

= RA9262 "An Act Defining Violence Against Women
and Their Children, Providing for Protective
Measures for Victims, Prescribing Penalties
Therefore, and for Other Purposes”,

* Labor Code of the Philippines;




. Administrative Code of 1987;

. RA 8759 “An Act Institutionalizing a National
Facilitation Service Network through the
Establishment of a Public Employment Service
office (PESO) in Every Province, Key City and
other Strategic Areas throughout the Country”.

fmplementing measures

109. To operationalize these constitutional policies
and statutory mandates, DOLE has set up a number
of key programs. First is the Public Employment
service Office (PESO), a multi-service facility which
offers employment referral services, both local
and overseas, and employment enhancement or
employability enhancement trainings. PESOs serve
as referral and information centers for the various
services and programs of government, provide the
public with adequate information on employment and
the labor market situation, network with other PESOs
within the region and nationwide for job exchange
purposes, and bring government services closer
to the public through active participation of local
government units. Support programs for the PESO
include undertakings such as job fairs, livelihood
and self-employment bazaars, national manpower
registry, special programs for employment of
students, work appreciation program and youth
weekend brigades, and livelihood and household
workers centers.

* RA 7323 “An Act to Help the Poor but Deserving
Students Pursue their Education by Encouraging
their Employment During Summer andfor
Christmas Vacations through Incentives Granted
to Employers, Allowing them to Pay only Sixty
Percentum of their Salaries or Wages and the
Forty Percentum through= Education Vouchers
to be paid by the Government, Prohibiting and
Penalizing the Filing of Fraudulent or Fictitious
Claims, and for Other Purposes”. ***

*Section 9, Article Il provides that the State “shall promote a
Just and dynamic social order that will ensure the prosperity
and independence of the nation and free the peaple from
poverty through policies that provide adequate social
services, promote full employment, a rising standard of
living, and an improved quality of life for all.”

Section 18, Article li, the State “affirms labor as a primary
social econamic force” and undertakes to “protect the rights
of workers and promote their welfare.”

Section 12, Article Xll mandates the State to “promote the
freferentjar use of Filipina labor, domestic materials and
ocally produced goods, and adopt measures that help make
them competitive.”

Section 3, Article XIll mandates the State to (a) provide
full protection to labor, local and overseas, organized and
Unorganized, and promote full employment and equality of
employment opportunities for all; (b} guarantee the rights

of all workers to self-organization, collective bargaining and
negotiations, and peaceful and concerted activities including
the right to strike in accordance with law; (c) ensure securit
of tenure, humane conditions of work and a h'ving wage; {o}j
ensure workers’ participation in policy and decision-making
processes affecting their rights and benefits, (e) promote
the principle of shared responsibility between workers and
employers and the dpreferen_na! use of voluntary modes in
settling disputes; (f) recognize the right of labor to its just
share in the fruits of production and the right of enterprises
to reafs}onab!e returns of investments, and to expansion and
growth.

Section 2 (2), Article 1X - B (The Civil Service Commission)
mandates that appointments in the civil service shall
be made only accaording to merit and fitness to be
determined, as far as practicable, and, except to positions
which are policy-determining, primarily confidential, or
highly technical, by competitive examination.

= Article 12 of the Code declares that it is the palicy of the
State: (a) to protect and maintain a state of full employment
through improved manpower training, allocation and
utilization; (B) to protect every citizen desiring to work Ioca!;y
or overseas by securing for him or her the best possible
terms and conditions of employment; (c) to facilitate a free
choice of available employment by persons seeking work
in conformity with the national interest; (d) to facilitate
and regulate the movement of workers; (e} to regulate
the employment of aliens, including the establishment of
a registration or work permit system; (f) to strengthen the
network of public employment offices and nationalize the
participation of the private sector in the recruitment and
placement of workers, locally and overseas; (g) to serve
national development objectives; and (h) to insure careful
selection of Fillpino workers for overseas employment in
order to protect the good name of the Philippines.

**+Article 14 of the Code mandates the Secretary of Labor
and Empf%yment to organize and establish employment
offices and a nationwide job clearance and information
system to inform applicants registering with a particular
employment office of job opportunities in other parts of
the country and abroad. The Secretary is also mandated
to develop and organize a program that will facilitate
occupational, industrial and geographical mobility of labor
and provide assistance in the relocation of workers from cne
area to another,

Relevant provisions of the Administrative Code of 1987 -

Section 17 of Title VIl Book V of said Code specifically
mandates the Bureau of Local Employment of the
Department of Labor and Employment, among others, to
formulate policies, standards and procedures on productive
manpower resources, development, utilization and
allocation; as well as establish and administer machinery for
the effective allocation of manpower resources for maximum
employment and placement. Moreover, the Bureau is
mandated to develop and maintain a responsive vocational

uidance and testing system and develop and maintain a
abor market information system in ald of proper human
resource allocation. It is likewise mandated to formulate
employment programs designed to benefit disadvantaged
groups and communities.

Section 1, Chapter I, Sub-title A, Title I, Book V of the
Administrative Code of 1987 declares as a policy that
the State shall insure and promote the Constitutional
mandate that appointments in the Civil Service shall be
made only according to merit and fitness; that the Civil
service Commission, as the central personnel agency of the
Government shall establish a career service, adopt measures
to Crmmote morale, efficiency, integrity, responsiveness,
and courtesy in the civil service, strengthen the merit and
rewards system, integrate all human resource development
programs for all levels and ranks, and institutionalize a
management climate conducive to public accountability;
that public office is a public trust and public officers and
empfag/ees must at all times be accountable to the people;
and fhat personnel functions shall be decentralized,
delegating the corresponding authority to the departments,
offices and agencies where such functions can be effectively
performed.
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110. The Special Program for Students (SPES) is
a joint undertaking of the DOLE, DepEd and the
Department of Finance (DOF). SPES aims to develop
the intellectual capacities of children of poor families
and help peoor but deserving students pursue their
education by encouraging their employment during
summer andfor Christmas vacations and providing
income to finance/augment/subsidize their studies.

111. TULAY program (Tulong Alalay sa Taong May
Kapansanan) is a special program for PWDs. (Reference
may be made to pars. 103-104) TULAY is a program of
the Bureau of Local Employment which aims to assist
in the integration of PWDs into mainstream society by
providing them access to training and employment
opportunities both in the formal and informal sector.

112. In 1999, the CSC adopted the Memorandum
Circular on Equal Representation of Women and Men
in Third Level Positions. The Circular provides for: (a)
the nomination and appointment of both women and
men to third level positions; (b) the maintenance of a
pool of qualified women and men nominees for every
vacant third level position in government; and (c) the
encouragement of a 50-50 representation of either sex
in third level positions, as may be deemed practicable.

113. The 2004-2010 Medium-Term Philippine
Development Plan (MTPDP) adopts a framework for
supporting employment generation with the following
elements : (a) Adopt the philosophy of free enterprise;
(b) Focus on high-value jobs; (c) Microeconomic
strategic measures; (d) Improve productivity;
and (e) Attract investments. To complement the
employment agenda, the govermment pursues
programs meant to generate, preserve, enhance,
and facilitate employment. Employment generation
involves creating directly or indirectly, employment
opportunities in the domestic labor market.
Employment preservation entails harmonious worker-
employer relationship and maintaining existing jobs
with remunerative terms and conditions, to include
industrial peace, shared decision making mechanisms
and mutual trust and confidence. Employment
enhancement involves improved competence,
productivity, work wvalues, work conditions/
occupational safety and health, remuneration and
welfare. Employment facilitation entails facilitating
access to employment opportunities and alternatives,
including overseas work.

2.c. Measures adopted to ensure that work is
productive as possible

114, The Government has adopted the following
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approaches aimed towards promoting organizational
productivity of employees. There are also special
measures adopted which aim to provide relief to
working women who traditionally perform multiple
roles in the household.!

Human resource development

115. The first approach is human resource and
manpower development. The Government promotes
and maintains full and productive employment
through improved training and effective allocation
and utilization of manpower resources. Republic
Act 7796 [1994] which provides for the creation of
TESDA, was enacted to assist in the attainment of this
objective.

116. Section 7 of RA 7796 creates the TESDA Board to
formulate and coordinate a fully integrated technical
education and skills development program. The Board
is composed of representatives from the Government,
industry groups, trade associations, employers and
workers.

117. Section 27 of the law provides for appropriate
incentive mechanisms, Including tax incentives,
to encourage government and private entities to
implement high quality technical education and skills
development opportunities.

118. Republic Act No. 7686, adopting the Dual
Training System in technical and wvocational
education, complements the work of TESDA. The
system institutionalizes the partnership between the
private sector industry and training institutions in the
development of skilled manpower.

119. The two most important performance indicators
of TESDA include the number of technical education
and vocational training graduates and the number of
workers whose skills standards were either assessed

1 The CSC has mandated reforms in the ethical conduct
of government workers. Notable among the reforms
[contained in the revised Civil Service Code] is the
+mglementation of the Paternity Leave Act of 1996 (RA
8187). Meanwhile, the Department of Social Welfare
and Development's Enhanced Reaffirmation of Paternal
Benefits program provides fathers an op Drtunit?' to
improve self-esteemand enrichtheir paternal capabilities
to fulfill their roles, duties and responsibilities. Other
?Io'uernment agencies have likewise implemented RA

0. B187 and other CSC Memorandum Circulars on
flexi-time, maternity and paternity benefits, and special
leave. To ensure that working mothers do not worry while
at work, government offices issued their respective
Administrative Orders, providing support services and
facilities and daycare centers for pre-school children,
Modified work schedule policies have been adopted
nat only for women to manage and balance their work
and family responsibilities but also for the men to share
parental responsibilities at home.




or certified. For CY 2003, TVET graduates in both
the public and private institutions exceeded the one
million target. For the same year, assessed graduates
and workers totaled 232,823 while the skills of
109,443 workers were certified.

120. For state workers, HRD interventions include
scholarship programs for academic and certificate
courses and short-term skills enhancement programs,
pehavioral and value development programs,
as well as distance learning. The Civil Service
Cbmmission (CSC) grants one-year scholarships to
ctate employees on no-work-full pay status towards
completion of a baccalaureate degree or a masters
degree in public administration. Between 1994
and 2000, 4,300 employees have been granted
scholarships for master’s degree; 586 for bachelor's
degree completion and over 6,000 for skills upgrading.
overall more than 300,000 state workers at different
levels were provided training opportunities in 2000
under CSC-administered programs,

121. The DepEd implemented the National Computer
Literacy Programs for teachers,administrators and
support staff under the modernization program for
teachers.

Employment facilitation and placement

122. Established in 1992, the PESO is intended
to maximize private sector and local government
participation in the development, operation and
maintenance of a registry of manpower, skills and
vacancies for effective job-matching. In 1992 alone
75 PESOs were established all over the country. As
of May 2004, there were 1, 765 PESOs established in
different areas of the countryd of which 1, 531 were
deemed fully operational. Through the PESOs, 3, 540,
111 job applicants were placed locally and overseas
from 1999 to May 2004. Placed applicants to various
companies totaled 3, 285, 960 out of 4, 973, 858
registered applicants. On the other hand, from
January to April 2004 alone, PESO has placed 217,
529 job-seekers for local and overseas employment.
(Reference may be made to par. 110.)

123, In an effort to continuously expand the cancept
of the PESO, DOLE, in coordination with the private
sector, launched in 1998 a computerized system for
matching job vacancies for Job placements, known
85 Phil-Jobnet. Under this scheme, participating
enterprises enroll their vacancies and skills needs in a
computerized network, making job market infarmation
available at any time. Together with the PESO, the Phil-
Jobnet is seen as a vital part in the package of long-
term solutions to eliminate job mismatches which, in

turn, undermines productive employment.

124. The Phil-jobnet is automated labor market
information and job-skills matching facility designed
to shorten the duration of job search by employment
seekers as well as the filling up of vacancies by
employers. As of July 28, 2004, the Phil-Jobnet has
posted over 415, 075 vacancies from 2, 429 firms,
and registered some 379, 759 job seekers nationwide.

125. Republic Act No. 8042, otherwise known as the
1995 Migrant Woerkers Act, governs the recruitment
placement and social protection of overseas Filipino
workers. Under the Act, the Philippine Overseas
Employment Authority (POEA) regulates recruitment
and placement activities. A significant policy shift
under the Act is the principle of selective deployment
with the recognition that "the ultimate protection
to all migrant workers is the possession of skills.”
As such, the Government deploys and/or allows the
deployment only of skilled Filipino workers. Also, the
law provides for the deployment of workers only in
countries where the rights of migrant workers are
protected.?

126. Section 2 (g) and Section 4 are preventive
responses to the persistent incidence of abuses,
which Filipine workers suffer while abroad.

127. The placement and facilitation services of
the POEA resulted in the deployment to various
destinations abroad of 660,122 Filipino workers in
1996, 747,696 in 1997, 831,643 in 1998 837,020 in
1999, 459,832 from 2000 to 2002, and 867,969 in
2003, Total remittances amounted to over US%4.2
billion in 1996, over US%$5.7 billion in 1997, over
US%4.9 billion in 1998, over US%$6.7 billion in 1999
and over US$1.1 billion in January and February 2000
and US% 7,640 billion in 2003.

Standards-setting
128. The Labor Code provides for the minimum

standards of employment, including wages, hours of
work, rest days, overtime and night pay, safety and

2 Sec. 4. Deployment of Migrant Workers. The State shall

deploy overseas Filipino workers only in countries where
the rights of Filipino migrant workers are protected,
The government recagnizes any of the following as a
guarantee on the part of the receiving country for the
Fmtectlon and the rights of overseas Filipino workers:
a) It has existing labor and social laws protecting
the rights of migrant workers; (b) It is a signatory to
multilateral conventions, declarations or resolutions
relating to the protection of migrant workers; (c). It
has concluded a bilateral agreement or arrangement
with the Philippine government to frotect the rights of
overseas Filipino workers; and (d) It is taking positive,
con-i:c;ete measures to protect the rights of migrant
wWOorkers.
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health standards, among others. In particular, The
Code also provides for the creation sets up the State
Insurance Fund, which provides for compensation
and rehabilitation benefits in case of employment-
related contingencies or accidents, These standards,
which will be discussed in more detail under
subsequent headings, are intended not only to ensure
an environment for productive work, but also to
implement the constitutional provision that the State
shall ensure just and humane conditions of work.

Collective bargaining

129. The Philippine Constitution guarantees the rights
of workers to organize and to bargain collectively, as
well as to participate in policy and decision-making
processes directly affecting them. Book V of the
Labor Code, which was substantially amended in
1989 through RA 6715, is the enabling law in the
implementation of this policy.

130. Article. 211 of the Code expressly recognizes
collective bargaining and industrial democracy as
the preferred modes of defining labor-management
relations. Article 275 of the Code declares tripartism
as the labor relations policy of the State, while Art.
277 lays down the legal basis for the government
to undertake promotional activities, including labor
education and technical assistance, to improve
productivity, working conditions, quality of work life
and cooperation between employers and workers, The
Government considers tripartism as an integral part
of public governance. In April 1991, the government
became a party to ILO Convention No. 144 (Tripartite
Consultation, 1976). In 1990, a Tripartite Industrial
Peace Council (TIPC) was established through
Executive Order No. 403. The TICP serves as an
advisory body to the President and to the Secretary
of Labor and Employment

Protection against unjustified dismissal

131. Article 279 of the Labor Code assures the
right of workers to security of tenure. As such, an
employee may not be dismissed except for a just
Cause or when authorized by law, i.e., closure of
business operations or redundancy of the employee’s
position. Article 277 (b) of the Labor Code provides
for the twin requirements of notice and hearing
prior to termination of employment. The employee
may contest the legality of his dismissal before the
National Labor Relations Commission (NLRC).

132. As regards security of tenure for government
workers, Sec. 2(3), Art. 1X-B of the Constitution provides
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that no officer or employee of the civil service shall b
removed or suspended except for cause provided b,
law. This provision is reiterated in Sec, 46, Chapter 7.
Sub-Title A, Title I, Book V of the Administrative Code
of 1987. Section 2 of Republic Act No. 6656 (An Act ta
Protect the Security of Tenure of Civil Service Officars:
and Employees in the Implementation of Government
Reorganization) reiterates the same provision angd
requires due notice and hearing prior to dismissal.

Productivity programmes

133. Republic Act 6971, otherwise known as the
Productivity Incentives Act of 1991, encourages the
promotion of industrial peace and higher levels of
productivity by providing incentives to both labor and
capital. Section 6 of the Act encourages productivity
incentives programs and sets the guidelines in the
determination of profit-sharing and productivity
bonuses, Section 7 of the Act provides for benefits
and tax incentives to those enterprises that adopt
productivity incentives programs. Also, expenses
incurred on training programs and special studies
of rank-and-file employees entitle the sponsoring
enterprise to tax incentives. '

134. The DTl has specialized training centers and
regional offices that conduct skills and livelihood
training in the following areas: gifts and housewares;
garments and accessories; chemicals, electronics and
telecommunications; metal engineering; construction
manpower services; agro and forest-based activities;
and for wholesalers, retailers, cooperatives, managers
and supervisors.

135. The Cottage Industry Technology Center offers
training on the following livelihood programs:
dressmaking, flower making, bag making, holiday
décor, novelty items, homemade paper, food
processing, handloom weaving, basketry and
pottery. TESDA conducts training on non-traditional
skills development, including: furniture and builders
woodworks, woodworking,machine operation,
maintenance and millwrighting, basic welding
technology, gifts and houseware, and community-
based craft production.

136. The DSWD administers the Productivity Skills
Capability Building for Disadvantaged Women
Program. The program provides skills training
for women in sewing, rattan and toy crafts, food
processing and preservation, ceramics, loom weaving,
and home aide service. It also provides opportunities
for women to enhance themselves, improve their
understanding of maternal and personal care,



cipate in community activities, and develop their

The Women's Business Council of the Philippines
sors entrepreneurial development courses for
rently-abled women and business improvement
survival courses for women-entrepreneurs.
uates of these pregrams were found to be
- assertive and self-confident, mare active in
ymmunity activities, mare decisive and more aware
weir rights as women and entrepreneurs,

The TESDA Women’'s Center was established in
8 to contribute to the improvement of the socio-
omic status of women through training, research
dvocacy. The Center conducts technology-based
ing and empowerment/social skills training that
ler to the urban poor women, women from the
yral areas, women youth, returning women migrant
P;'kers. wives of overseas workers/seamen, and
women displaced workers.*

9. Other activities that aim to improve productivity
re as follows - (a) dissemination of knowledge/
hnology to the rural poor; (b) increasing budgetary
support to Research and Development and field
extension work; (c) extensive promotion of mariculture
tivities with mangroves and fish sanctuaries; (d)
government financial institutions’ financing for state
universities & colleges demonstration projects like
those provided by the Land Bank of the Philippines
and Development Bank of the Philippines; and (e)
free patent search for dissemination to small-medium
enterprises.

2.d Measures adopted to ensure that there is
&__eedom of choice in employment

AN
140. The Philippines is a State party to the core ILO
Conventions on equality of opportunity and treatment

3 From 1995 to 1999, a total of 164,821 disadvantaged

- women were served nationwide. the women
graduates, a total of 115,374 were absorbed In the
abor force either through self or open employment,
Sheltered workshop/community manufacturing or sub-

. contract jobs,

4 The technology-based training has the following levels:
ilrﬁernplo ment trainin% (4-6 months); skills upgradin
1-2 months); comprehensive trainers training (1
months); and training methodology (80 hours). This
training program covers both the traditional (food
Processing, crafts-gifts and housewares, garments,
and hotel and restaurant management and non-
traditional (automotive, ceramics, electronics, jewelry,
and metals/welding) courses. Since its establishment in
1998, the TWC has produced 1,569 graduates in pre-
employment skills training. The empowerment/social
skills training include entrepreneurship development,
gender sensitivity, leadership, work ethics and values
u‘evetppment, cooperative development, community
Organizing, and advocacy and social marketing.

as well as on non-discrimination. The general policy
statements in the Constitution and the Labor Code
demonstrate the government’'s commitments to the
principles embodied in these Conventions.

141. Article 135 of the Labor Code prohibits
discrimination in respect to the terms and conditions
of employment on account of sex. Article 136 prohibits
discrimination by reason of marriage while Art.137
prohibits discrimination on account of pregnancy. The
Code also imposes penalties for violations of these
provisions,

142. However, the Labor Code allows certain forms of
discrimination based on biological or other relevant
considerations.’

143, Republic Act 6725 strengthens the prohibition
of discrimination against women with respect to
terms and conditions of employment, promotion and
training opportunities.

144. Pursuant to the provisions of the Anti-Sexual
Harassment Act, government agencies have
established their respective Committees on Decorum
and Investigation to address complaints of sexual
harassment within their respective offices. These
Committees are tasked to identify the different acts
and forms of sexual harassment, provide for rules
concerning the disposition of cases and provide for
the proper penalty depending on the form and gravity
of the offense.

145. For the private sector, DOLE requires compliance
with certain provisions of the law, including the
posting of a copy of the law within office premises,
promulgation of company policy on sexual harassment
and the creation of a Committee on Decorum and
Investigation to handle cases of sexual harassment.

5 For instance, affirmative measures are in place to
ensure that women workers enjoy protection by reason
of gender. Art. 132 of the Code limits the employment
of women in certain forms of night-work. Article 138
ensures that women workers are afforded adequate
facilities and standards to ensure their safety and
health. Art. 139 provides that a woman working in a
nightclub, cocktail lounge, massage clinic, bar or
similar establishment be considered as employee of
such establishment for purposes of labor and social
legislation. For health reasons, Article 139 provides for
the minimum employable a%e of young workers at 15
years old and limits the number of hours and periods of
the day they mazebe employed. The law is also specific
that young workers under 18 years old may not be
employed in undertakings of a hazardous or deleterious
nature, Because of their station or ﬁlace of work, Article
135 provides for the protection of the rights of industrial
home workers, particularly with regard to the standards
established by the Secretary of Labor to ensure their
general welfare and protection.
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2.e. Technical and vocational training programs

146. As indicated above, the Government's human
resource  development  program, particularly
technical-vocational education and training (TVET), Is
lodged with the TESDA.

147, TVET aims to enhance the employability and
productivity of Filipinos and, in the long run, reduce
the incidence of poverty.

148 . TESDAis mandated to formulate a comprehensive
development plan on TVET which rests on a reformed
industry-based training program. Through the
program, TESDA aims to promote the protection and
welfare of the worker or trainee, improve the guality
and social accountability of technical education and
skills development, accelerate the employment
generation efforts of the government and expand
the range of opportunities available to the populace
beyond the traditional higher levels of formal
education.

149. As the authority on technical education and
skills development, TESDA plays the role of overall
manager of the TVET sector. The sector is generally
defined in terms of its components. The structural and
administrative elements of TVET in the Philippines
broadly consist of the following:

150. The school-based system - This provides courses
of one to three years duration for young, people who
have completed a full secondary education. This sub-
sector is dominated by private institutions, which
produce 90 per cent of graduates.

151. The non-formal or skills or skills development
sub-sector or the center-based programs - This
provides courses of training for a wide range
of clients including the out-of-school youth, the
unemployed, existing workers seeking to upgrade
their skills, women seeking to enter the workforce,
and returning overseas workers seeking to gain skills
for entrepreneurship or skills in demand.

152. In Industry-based training and industry
partnerships - This refers to a range of training
arrangements, which are in place. This also involves
agreements between enterprises and training
providers for a combination of on-and-off-the job
training.

153, The apprenticeship programme and the dual
training system fall under this category. The industry-
based programs also cater to industry workers for
increased productivity.
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154. Community-based sector training - Th
community-based programs are training programe
specifically designed to answer the needs for skil
training of community with the end view of creating
self-employment. Target beneficiaries include the pogr
and the underprivileged individuals (out-of-schag)
youths, unemployed adults), marginalized sectg

(subsistence farm workers and fisher folks), ang
economic groups (informal sector) in a communlt-},-:
This kind of training provision is usually provided by
the local government units and community groups or
non-government organizations.®

155. In the performance of its mandate, the TESDA
also implements and supervises basic vocational
manpower guidance programmes. These programs
aim to channel the country’s manpower to higti:E
demand occupations, promote career awareness and
planning, and develop work attitudes and habits,
Some of these programmes also include values
development.’ '

156. Private sector involvement in is even more.
important because it is the firm which has the greatest
possibility of discerning technological advancements
and external developments that may impact on the
conduct of its business. As such, the enterprise is
in the best position to determine the need for skills |
retooling, retraining and responding rapidly to enable
quick adjustment to the labor market.

6 The community based training for enterprises
development is being offered as one of the training
and development methodologies for the government's
flagship program against poverty, thus it has been
designed to operate within a definite and clearly defined
area of battleground. Its mission is to hold the flow of
labor from the agricultural sector, provide economic
opportunities to the unemployed and develop the
Productwlty and profitability of operators and workers
n the informal sector.

The Community Training and Employment Coordinators
(CTECs) serves as the TESDA's intermediaries in the
implementation of community-based training programs.
at the local level. Being regular LGU-personnel,
the CTECs has important and critical roles in the
development of the community,

Their mission is to assess, study and plan the
implementation of training programs which would hel
develop and expand the community’'s economic based.
Their job is to cause the conduct of training through
other actors. As of 2004, there are about 1,124 CTECS
all over the country.

7 The manpower guidance program is made up of 12 major:
components which fall under the following phases: (a)
Preparatory Phase, which consists of a mass-based
{medical, socia lintermediaries and peer) training,
recruitment, motivation and career information drive;
(b) Pre-training Phase, which consists of applications
processing, client assessment, admission notice, and
training induction; (c) Training Phase, which consists of
in-center counseling, job-induction and graduation; and
(d) Post Training Phase, which includes placement and
self-employment assistance, follow-ups, and retraining.
or skills upgrading assistance.




private sector involvement in technical and
cational education is crucial. Many industries have
ested in training facilities. Many others also support
ning through on-the-job training, donations and
<kills definitions.®

58, TVET are carried out through both formal and
n-formal means. From more than 286,000 in 2001,
hool-based TVET enroliment rose to about 439,000
2002 and reached almost 492,000 in 2003.
ollment of community-based training programs
o accounted for the bulk of training outputs almost
000 in 2003. Enroliment of community-based
ining programs also accounted for the bulk of
ining of training outputs almost 600,000 enrollees
om 2001-2003.

150, Latest data showed that the provision of TVET
rough formal means is dominated by the private
ctor (82 per cent). The exact opposite could be
served in terms of non school-based training with
blicly-funded institutions accounting for 64 per
cent of all providers. There are about 2,045 private
institutions/centers and 1,353 publicly funded TVET.
ese comprise the total TVET delivery networks that
ludes higher education institutions, industry-based
training centers, NGO-based training centers, LGU-
s_ed training centers as well as schools and training
centers supervised by TESDA. Private institutions
ccount for about 80 per cent of total enrollment
formal TVET financed almost exclusively by
tuition fees and endowment income, with minimal
government subsidy.

B

160, Executive Order No. 358, s. 2004, provides the
mechanism to bridge the gap between TVET education
“amd higher education. EO 358 mandates TESDA and
_;!'EHED, in consultation with concerned sectors, to
implement a unified national qualified qualifications
framework. The framework aims to establish a
E__lai_'dderized system which would allow easier transition
and progression between TVET and higher education.
The framework encompasses various unified
qualification and articulation mechanisms which
include: National System of Credit Transfer, Post-TVET
Bridging Programs, System of Enhance Equivalency,

—_—

8 The Dual Training System is very promising even if its
general replicability is not yet assured. The dual trainin
institutions are new, specialized and high-qualifie
group, with more diversified product range, better
equipped and more integrated industry-institutions
relationships, catering mainly for occupations with
high knowledge content. The apprenticeship system
functions mare as “employment” than as training, and
is limited in its effectiveness by length of time and
trades covered in the legisiation. The legisiation relating
to apprenticeship needs radical change, although the
system is still required, especially in craft occupations.

Adoption of Ladderized Curricula/Programs, Modulized
Program Approach, Competency-Based programs,
Network of Dual-Sector Colleges or Universities and
Accreditation of Prior Learning, among others.

161. Also, TESDA. in collaboration with the industry,
holds skills competition, such as the National Skills
Olympics, to promote quality skills development and
with the view of participating in international skills
competition.?

162. The TESDA Women's Center (TWC) takes pride
in being the country’'s lone TVET training institution
with world-class facilities that addresses exclusively
the empowerment of women,?

2.f. Difficulties encounterad

163. The difficulties encountered in attaining the
objectives of full, productive and freely chosen
employment can be traced to nagging structural
defects of the economy in general, and of the labor
market in particular. The pressures of globalization,
if not managed well, are also seen to hinder the
attainment of these objectives. The macro-economic
indicators discussed above should place these
difficulties in context.

164. In the informal sector, marginal labor standards
in work conditions adversely affect the attainment
of a state of productive employment. It can also be
noted that unemployment and underemployment are
prevalent in the agricultural sector, mostly due to the
seasonality of work. Low labor and land productivity
also pose complex problems.

9 The conduct of skills competitions serve as venue to
recognize the skills excellence of Ey‘q_:ung industry skilled
warkers and graduates of TVET institutions. Skills
competitions consist of a series of local, provincial,
sectoral and regional contests being held nationwide.
National winners proceed to compete in international
skills competitions such as the ASEAN Skills Competition
(ASC) and the World Skills Competition (WSC) under
the auspices of the International Vocational Training
Organization (IVTO). .

10 The TWC maintained strong partnerships with private
companies, non-government organizations as well as
local government units for the on-the-job training of
trainees, employment and scholarships. In terms of
entrepreneurship development, the C maintained
the provision of labor market information to its clients
through the Kasanayan-Kabuhayan One- Stop Service.
It specifically provided free internet training to women
entrepreneurs so that they can engage in e-commaerce.
The KKOSS was further strengthened under the TESDA-
UNDP Project. The marketing of the women's products
were tied up with the Philippine Marketing Corporation
and 42 products are now marketed at malls in Metro
Manila and four will be exported to the United States.
The mainstreaming of GAD in TVET also gained headway
as the training of 51 middle managers and 13 Provincial
Directors, aimed at increasing the GAD champions
within the agency as well as the TVET sector, was also
supported under the TESDA-UNDP Project.
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165, In the formal sector, the most common
negative factors include wage levels and benefits,
limited job choices, limited access to basic services,
limited bargaining power of workers and perceived
weakening of unions, and the increasing incidence of
contractualization and flexibilization.

166, These difficulties are being addressed by the
Government through several reform programs,
including - (a) wvarious protection programs and
labor standards in the areas of labor contracting
and labor flexibilization, anti-sexual harassment,
safeguards against women discrimination and child
abuse, programs for differently-abled persons and
senior citizens, among others; (b) special programs
for overseas contract workers which prioritize the
protection of women workers in the so-called dirty,
demanding and dangerous occupations; (c) short-
term measures which help alleviate the plight of
landless and rural workers including the intensified
implementation of the agrarian reform program,
special skills development program, promotion of
cooperatives among workers and protection programs
for child workers; and (d) emergency employment,
social safety nets and economic adjustments that
cushion the negative impact of globalization and
deregulation and other new economic programs
aimed at stabilizing the

economy in the medium and long term.

Technical education

167. TVET is faced with several challenges that need
careful scrutiny and attention. Some of the issues
that the sector must look into include the following:

168. Social Bias against TVET. A 1991 report by the
Congressional Commission on Education showed
that societal bias and stigma had been attached to
TVET. Filipina families aspire that their children finish
college and view technical vocational education as
only for the less academically inclined.

169. Absence of direct link between technical-
vocational education and training and higher
education, Filipinos view TVET as a “dead-end”
where career usually stagnates and career growth
is hampered by lack of the requisite educational
qualifications. To counter this perception, a ladderized
interface between TVET courses and college degrees
to cater to the varying needs of students and promote
upward academic mobility,

170. Need for measuring the aptitude of the youth,
There is a need to guide high school graduates on
what college courses to pursue after graduation.
A survey that would map out the capabilities and
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competencies of the students would be useful i
career guidance and counseling to help parents ang
students decide in what course to pursue after high
schoal.

171. Existence of labor market demand-supply.
mismatches. There are a large numbers of trained
graduates who are left unemployed or underemployed
because they do not fit the requirements of the
job market. It is quite ironic that a number of joh
vacancies could not be filled up because the availabla.
manpower supply would not fit the job. as confirmed
by a graduate Tracer Study conducted by TESDA in
2002. Results show that employment rate of TVET
graduates is rather low at 58.28 per cent for training
center graduates, 67.73 per cent for TESDA schools
and 57.6 per cent for private institutions. Likewise,
employed graduates are not able to utilize the skills
that they learned, as they are employed in jobs whera
they are not trained. Skill utilization rate was reportad
at 80.04 per cent and 77.46 per cent for graduates
of training centers, TESDA schools and private TVET
institutions, respectively.

172. Need for more responsive TVET investments,
Investments in middle-level skills development
has remained focused on direct training provision
by national government, which delayed the long-
intended devolution to LGUs and private sector.
To optimize the use of public investments, there is
a need to realign TVET programs to focus only on
programs with high market absorption rate.

173.The country also faces a lot of issues that impinge
on technical education and skills development.
Among the major issues are as follows:

= There is a low cohort survival rate of students,
which reflects on the educational qualification of
the labor force;

= There is a rising displacement of workers due to
global and local factors;

* The majority of technical-vocational institutions
are in the urban areas which limits access of
the majority of the clientele who are in the rural
areas; and

* The problems relating to trainers’ capability,
outdated curricula and inadequate budget
continue to bear down on the quality of technical
education and kill development provision.

174. In view of the foregoing, TESDA pursues a three-
pronged direction to address the above-mentioned
Issues, viz:

* Global Competitiveness - This addresses the
skills requirements of export-oriented activities,




_catalytic  Industries, Industries undergoing
“adjustments, support industries and overseas
_employment.

tRural Development - This addresses the need
. to mainstream the countryside in national
~ development through addressing the skills
requirements of economic activities in the rural
_areas, especially in pursuing technology-based
‘agriculture and fishery development.

. ggcial Integration - This focuses on the
‘development of para-professional and other social
development workers to facilitate the delivery
_and accessibility of social development services;
“provision of wider range of economic and social
‘alternatives to poor and other disadvantaged
}ﬁlipinos; and development of intangible social
-and personal skills.

‘Question No. 3. Discrimination
3.a. Discrimination at work

. As a rule, there are no distinctions, exclusions,
rictions or preferences in law, in administrative
actices aor in practical relationships, between
rsons or group of persons on the basis of race,
olor, sex, religion, political opinion, nationality or
ial origin.

. The only exception is Art. 40 of the Labor Code
ich regulates the entry of foreign nationals into
e employment market. More specifically, Art. 40
uires non-resident aliens seeking admission into

nce of the permit is subject to the “labor market
that is, only after determination of the non-
bility of a Filipino who is competent, able and
qu to perform the service required of the alien at

40 in industries or occupations where the
: pErtise of a foreign national is needed, speciﬁcally

. In International School Alliance of Educators
IQuisumbing. (G.R. No. 128845, 1 June 2000),
the Supreme Court of the Philippines declared
isr:rlmlnatory the grant of higher salaries for foreign
hires to the prejudice of local hires. The Court in its

decision said that Art. 7 of the ICESCR “impregnably
institutionalizes Iin this jurisdiction the long honored
truism of equal pay for equal work. Persons who wark
with substantially equal qualifications, skill, effort and
responsibility, under similar conditions should be paid
similar salaries. This rule applies to the School, its
international character notwithstanding.”

3.b. Non-discrimination regarding vocational
guidance and training

179. Philippine laws and policies on technical and
vocational quidance and training, employment and
occupation apply to all persons regardless of their
race or ethnic origin, color, sex and religion,

3.c Preference for employment of Philippine
nationals

180. The preference for employment of a Philippine
national over an alien is not considered discriminatory
both in law and practice, owing to the nationalization
pelicy of the Constitution and to the realities of the
employment market.

Question No. 4. Part of the working population which
holds more than one full-time job

181. There is no available information on the
proportion of the working population that holds
more than one full-time job in order to secure for
themselves and their families an adequate standard
of living. An inference, however, can be drawn from
the incidence of underemployment, which as of 1999
stands at 22.3 per cent.

182. More than 50 per cent of women works full time
or worked less than 40 hours per week. In 1989, the
proportion of women working full-time was 62 per
cent and in 1999, the rate shrunk to 60 per cent. The
visibly underemployed women increased from 36.4
per cent in 1989 to 38.1 in 1999,

Question No. 5. Changes in legislation and policies
affecting the right to work

183. The three major laws passed during the reporting
period which affected the right to work are as follows -
TESDA law, the Dual-Tech Law, and the Migrant Workers
Act. The Supreme Court has consistently upheld as
a valid exercise of police power the regulation by
the Government of the outflow of overseas Filipino
workers, In 1989, in one case, the Supreme Court
sustained a ban imposed by the Secretary of Labor
against the deployment of domestic helpers abroad
as this was done to safeguard the welfare of this

PHILIPPINE GOVERNMENT'S 2HD TO 4TH PERIODIC REPORT 81




particular group of workers. In 1994, the Supreme
Court likewise upheld the authority of the Secretary
of Labor to prescribe minimum age and skills
requirements as preconditions to the deployment of
performing artists.

184, Other major legislative changes that may be
cited are the following:

« EO 180 series of 1987 that governs the right of
public sector employees to organize;

= RA 6715 or the 1989 New Labor Relations Law;

« RA G727 or the 1989 Wage Rationalization Act;

= RAG6725 of 1989 that strengthened the prohibition
aon discrimination against women;

= RA 6971 or the 1990 Productivity Incentives Act;

« RA 7641 or the 1992 New Retirement Law;

= RA 7655 prescribing a minimum wage for house
helpers;

= RA 7699 of 1994 which mandates the limited
portability scheme in Social Security Insurance
Systems;

* RA 7B77 or the 1995 Anti-Sexual Harassment
Law;

= RA 7875 or the 1995 National Health Insurance
Act;

= Department Order No. 26 series of 1995 that
provided for Integrated quidelines in accessing
the funds of the workers organization and
development program;

« RAB187 or the 1996 Paternity Leave Act;

* RA 8291 or the 1997 New Government Service
Insurance System Act:

= RA B2B2 or the 1997 New Social Security Act;

* RAB972 or the Solo Parents Welfare Act of 2000;

= RA 9231 or an Act Providing for the Elimination
of the Warst Forms of Child Labor and Affording
Stronger Protection for the Working Child,
Amending for the Purpose;

= RA 7610, as amended, otherwise known as “The
Special Protection of Children Against Child
Abuse, Exploitation and Discrimination”;

« RA 9178 Barangay Micro Business Enterprises
{BMBEs) Act of 2002;

=  RA 9257 or the "Expanded Senior Citizens Act of
2003",

185. The executive branch also issued rules and
guidelines implementing the foregoing laws. Among
the most important issuances by the DOLE in the area
of industrial relations are:

= EO 330 series of 1994 adopting the expanded

higher education equivalency accreditation
program;
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» Department Order No. 18 series of 1995 relating t
the training, testing, certification and registration
of vulnerable workers;

« Department Order No. 21-95 and Departmeng
Order No. 18 series of 1995 rationalizing the
conditions, reguirements and procedures for
deployment of performing artists;

+ Department Order No. 09 series of 1997
liberalizing the registration of unions and other
forms of workers organizations;

* Department Order No. 18 series of 2002 on the
new rules on subcontracting;

= Department Order No. 10 series of 1997 on the
new rules on subcontracting;

* Department Order No. 19 and Memeorandum
Circular No. 19 series of 1997 requiring training,
testing, certification and registration of domestic
helpers bound for the Kingdom of Saudi Arabia
and Kuwait:

*« Department Order No. 14 series of 2001 on
guidelines governing the employment and
working conditions of security guards and similar
persannel in the private security industry;

* Department Order No. 65-04 on Rules and
Regulations Implementing Republic Act No. 9321
Amending R.A. 7610, as amended.

186. The direction of judicial decisions interpreting
these laws and reqgulations has been to affirm the
constitutional policy of protection to labor and the
primacy of the police power in cases where workers
are exposed to employment conditions which tend to
give rise to exploitation.

Question No. 6. International assistance in the full
realization of right to work

187. The World Bank financed Vocational Training
Project Il which aims to support government efforts to
create an environment conducive to investment and
employment generation.

Article 7

Question No. 1. ILO Conventions to which the
Philippines is a party

188. The Philippines is not a State Party to the
following Conventions:

* |LO Convention No. 131
{Minimum Wage-Fixing), 1970;
* |LO Convention No. 14
(Weekly Rest [Industry]), 1921;
* |LO Convention No. 106
(Weekly Rest [Commerce and Offices]), 1957;




. LO Convention No. 132

 (Holidays With Pay [Revised]), 1970;
. |LO Convention No. 81
(Labor Inspection), 1947;
« |LO Convention No. 129
(Labor Inspection [Agriculture]), 1969; and
's» ILO Convention No. 155

~ (Occupational Safety and Health), 1981.

But as will be detailed in the succeeding
ssion, the Labor Code provides for : (a) a
hanism for minimum wage fixing; (b) a rest day
at least 24 hours after six consecutive days of
rk; (c) holidays with pay; (d) occupational safety
health standards taking into account distinctions
een hazardous and non-hazardous occupations;
d(e) an inspectorate system to ensure enforcement
tandards.

. The Philippines is a party to the following
Co ventions:

ILC No. 100 (Equal Remuneration), 1951;

ILC No. 99 (Minimum Wage-Fixing [Agriculture]),
1951; and

ILC Mo. 176 (Safety and Health in Mines), 1995,

1. The Philippines has submitted its reply to ILO's
98 direct request on Cenvention 99 concerning
nimum wage-fixing machinery (Agriculture) for

period ending August 2002, The report provided
e ILO with a table on the "Nominal Minimum Wage
s by Sector and Region and a table on “Employed
rsons by Major Industry Group, Class of Worker and
urs Weorked” (DOLE Publication Factbook on Labor
d Employment (as of June 2002).

by RA 8188 or the Double Indemnity Act and other
provisions of the Labor Code of the Philippines
IIfiin-::larnlnl;; minimum wage rates.

1193, The Philippine government has also submitted
- detailed repeort to the ILO on Convention 100
Incerning Equal Remuneration last August 2001. The
port provided the ILO with more recent information
‘onthe implementation of RA 6725 and other laws and
Tegulations relative to the Convention.

184, The Philippines ratified Convention 176
F-cuncemmg safety and health in mines on 27
February 1998. For the period ending August 2002,
the Philippine Government has submitted its first
*dgtalted report to the Committee. The Committee

was provided with a list of laws, regulations and other
measures made by the Government in compliance
with the provisions of the Convention.

Question No. 2. Wages
2.a. Principal methods used for fixing wages

195. The principal methods for fixing wages are
minimum wage fixing and collective bargaining.

196. Minimum wage fixing has been conducted on a
regional basis since 1989 by 17 independent Regional
Tripartite Wage and Productivity Boards (RTWPBs).
Republic Act 6727, otherwise known as the Wage
Rationalization Act, provided for the creation of the
RTWPBs and placed them under the supervision of
DOLE.

197. The State recognizes collective bargaining as the
preferred mode of setting the terms and conditions of
employment, including wages. Collective bargaining
is primarily governed by Book V of the Labor Code, as
amended by RA 6715. However, it must be noted that
wages fixed through collective bargaining must not
be lower than the applicable minimum wages fixed
by the RTWPB.

198. Public sector wages are governed by RA 6758,
otherwise known as the Salary Standardization Law
of 1989, which provided for a unified compensation
and position classification system for all job positions
across the entire bureaucracy, including LGUs, based
on the principle of equal pay for substantially equal
work. Salary rates are fixed by |legislation.

199. Collective bargaining in the public sector is a
recognized mode for negotiating terms and conditions
in the work place, except those that are fixed by
law, including wages. As such, welfare-related
benefits, such as annual medical examinations,
work assignment of pregnant women, facilities for
differently-abled personnel, first aid medical facilities
and day care for employees’ children, may be
negotiated.

2.b. Minimum wage-fixing

200. Wage-fixing was originally a function of the
legislature. During the martial law period (1972-1981),
minimum wage fixing was done through presidential
decrees or wage orders issued by the President. As
discussed above, with the enactment of RA 6727,
wages were determined by the independent RTWPBs
which have representatives from labor, business, and
government sectors,
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201. Household or domestic helpers, and persons
employed in the personal service of another, including
family drivers, are exempted from the provisions of
RA 6727. The law also exempts retail and service
establishments regularly employing not more than 10
workers from the provisions of the law.

202. There are 11 criteria for minimum wage fixing
under RA 7627 and one under the Rules of Procedures
for Minimum Wage Fixing as determined by the
National Wages and Productivity Commission (NWPC).
These criteria may be categorized into four groups,
namely - (1) Needs of workers and their families
- (a) demand for living wage, (b) wage adjustment
vis-a-vis CPl, (c) cost of living and changes therein,
{d) needs of workers and their families, and, (e)
improvements in standards of living: (2) Capacity to
pay of emplayersfindustry - {a) fair return on capital
invested and to pay of employers and (b) productivity;
(3) Comparable wages - (a) prevailing wage levels;
and (4) Requirements for national development - (a)
need to induce industries to invest in the countryside,
(b) effects on employment generation and family
income, (c) equitable distribution of income and
wealth along the imperatives of economic social
development,

2.b.i. Weight of minimum wages and measures
undertaken to secure against erosion

203. Minimum wages have the force of law for all
covered enterprises. Its enforcement is monitored and
ensured through the inspectorate system established
by the DOLE. Inspection may be done upon complaint
by an interested party or through routine inspection.
To ensure effectiveness of the inspectorate system,
an employer is under the obligation to provide the
Government with “access to the employer's premises
atany time of the day or night, whenever work is being
undertaken therein, and the right to copy therefrom,
to question any employee, or to investigate any
fact, condition or matter which may be necessary
to determine violations ... of any wage order” (Art.
128.a, Labor Code).

204, If a violation of a wage order is established.
the DOLE has the power to issue compliance or
restitution orders. An indemnity equal to the amount
of underpayment shall be imposed on an enterprise
found in violation of a wage order.

205, As has been stated above, salary emoluments
and allowances for public sector employees are
determined through legislation. Thus, any salary
increases are applied across-the-board. Since the
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unified compensation system took effect in 19§
salaries in government were increased in 1994, 1995
1996 and 1997 (comprising a four-tranche increase
and in 2000. Budget legislations, likewise, carriad
provisions for periodic increases in allowances (cost g
living, representation and transportation allowances
for position levels from division chiefs and higher),

206. Actual salary rates for LGUs not classified gs
urbanized may differ from the national benchmark,
based on their classification and financial capacity,
Pay rates of LGUs classified as sixth class (the lowest)
up to second class are determined as per centages
the salary schedule {between 75 per cent and 95 pe:.
cent of the corresponding rates applied to nationa|
government agencies and first class LGUs). '

2.b.ii. Needs of warkers vis-a-vis economic factors

207. Article 124 of the Labor Code provides for ten
benchmarks or indicators in fixing wages, namely: (a)
the demand for living wages and wage adjustme
vis-a-vis the consumer price index; (b) the cost
of living and changes or increases thereaon; (c) the
needs of workers and their families; (d) the need
to induce industries to invest in the countryside;
(e) improvements in standards of living; (f) the
prevailing wage levels; (g) fair return on investments
and capacity to pay of employers; (h) effects on
employment generation and family income; and (i)
equitable distribution of income and wealth along the
imperatives of national development.

208. The objective of providing workers and their
dependents with a minimum standard of living is
weighed against the goals of creating employment,
encouraging investments and promoting global
competitiveness. The erosion in purchasing power
is also considered in the estimation of possible
minimum wage adjustment. In turn, the impact
of such an adjustment on inflation is estimated to
determine whether or not the resulting inflation
would be well within targets. Econometric models are
used to determine or assess the possible impact of
any wage increase.

209, Since 1989, minimum wages have been
adjusted each year, generally to maintain real
wages. In 2001-2003, however, minimum wages
were not adjusted to minimize job losses brought
about by the economic downturn. Also, it was only in
2005 that new minimum wage orders were issued in
less than a year of effectivity of the previous wage
orders due to abrupt and unusually high prices of
commodities.



{li Machinery for fixing, monitoring and adjusting
ipimum wages

 Thefirsttwotiersinthestructure forimplementing
age system are the NWPC and, under it, the
pbs. The NWPC formulates policies and guidelines
wages, incomes and productivity improvements at
enterprise, industry and national levels. It reviews
ge orders issued by the rtwpbs and exercises
hnical and administrative supervision over them,
<o serves as the consultative and advisory body
 the president and Congress on matters relating to
es, incomes and productivity.

'911. The third tier in the wage-fixing machinery is
 onitoring and enforcement. The Regional Offices
¢ the DOLE, particularly the inspectorate system,
tute the frontline enforcement mechanism on
5. Where underpayment of wages is claimed
employer-employee relationship no longer exists,
.appropriate complaint may be filed through the
_government's compulsory arbitration machinery, the

y PhP 185.00 in 199? Recent wage adjustments in
-R pegged the minimum wage to PhP 250,00 per
day effective November 1, 2000. On the other hand,
cansumer price index (CPI) rose by 187.6 per cent
[ l'.!lfing the period 1987-1997.

'213. The minimum monthly compensation for
‘government workers increaseg from PhP 1,103 (PhP
603 basic rate + PhP 500 cost of living allowance)
ia 1987 to PhP 5,840 (PhP 4,840 basic rate + PhP
PGG Personal Economic Relief Allowance + PhP 500

dditional compensation) in the year 2000. Additional
allowance (PhP 1,000.00) was granted to government
Wworkers in 2006.

.2DV Measures undertaken to ensure compliance
with minimum wages

214. Based on inspection data, the incidence of non-
- Compliance to minimum wages has been about 21.8
per cent from 1997-2003. There are current efforts to
ﬁnhance public awareness on the applicable minimum
Wage rates in all regions. To improve enforcement,
there is also an on-going study to simplify regional
minimum wage structures that currently vary by
Province, sectororindustry classification, employment
size and amount of capitalization, among others,

2.c. Discrimination in work employment

215. The Philippines has ratified ILC No. 100, which
seeks to eliminate discrimination in employment
based solely on sex or gender. The Philippines is also
a State party to CEDAW.

216. Equality of men and women in terms of
remuneration for work, equal pay for work of equal
value and conditions of work is a constitutional
policy.1t

217. To promote equality of treatment, Art. 135 of
the Labor Code makes it unlawful for any employer
to discriminate against any woman employee with
respect to terms and conditions of employment
solely on account of her sex. RA 6725 criminalizes the
commission of certain acts tending to denigrate the
status of working women on account of their gender.
Article 136 of the Code also prohibits contractual
stipulations against marriage and makes it unlawful
for employers to withhold benefits from or discharge
a woman employee on account of her gender or of
pregnancy.

218. Affirmative measures also exist to respond to the
particular needs of women in the workplace. Maternity
protection has long been provided to women. The
Paternity Leave Act also grants paternity leave for
men on the occasion of childbirth of their spouses.
Art. 132 of the Labor Code requires employers to
provide women with certain facilities like separate
toilet rooms and dressing rooms.

219. Since 1953, the Philippines has been a party
to ILO Convention No. 89 (Nightwork Prohibition for
Women), which restricts the employment of women
at specific pericds of the night, Consistent with the
Philippines’ abligation under the Convention, Art. 130
of the Labor Code proscribes women from working in
certain types of work between 10 p.m. and 6 a, m.
The Philippines notes the concerns raised by some
sectors that this prohibition may in practice result
in reverse discrimination. The ILO has taken note of
this concern by initiating a review of international
instruments, and the Philippines will be supportive of
such review.

220, Reference may be made to paragraph 179 on
the Supreme Court decision in International School

11 Article ll, Section 14 of the Constitution provides that the
State recagnizes the role of women in nation-buildin
and ensures the fundamental equality before the law o
men and women. Article lll, Section 1 of the Constitution
also ensures to every person equal protection of the

laws. Article Xlil, Sectien 3 further assures protection to

labor regardless of sex.
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Alliance of Educators v. Quisumbing, (G.R. No.
128845, 1 june 2000).

2.c.i. Steps undertaken to eliminate discrimination

221. To ensure that national laws are carried out
in practice, the following measures have been
undertaken by the government:

« Creation in 1989 by the Civil Service Commission
(CSC) of the Equality Advocates in Government to
prevent harassment and discrimination in public
sector employment;

» Integration of the Philippine Development Plan for
Women (PDPW) with the Medium-Term Philippine
Development Plan (MTPDP) for 1993-1998;

= Setting up by the CSC of Career Advancement
Program for Women in Government Service to
enhance women in government’s capability to
break the glass ceiling and advance to decision-
making positians;

* The C5C also formulated a policy framework on
gender equity in line with a proposed executive
order giving women equal representation in third
level positions of the government;

» Conduct of lectures and workshops on equal
employment opportunities in all regions;

* Inclusion of gender issues in the enforcement of
labor standards, particularly by integrating the
same in the inspection checklist;

* Sex desegregation of statistics on employment
and membership in workers organizations;

= Promotion of women participation in trades and
other cccupations through the setting up of the
women in non-traditional trades program under
the TESDA;

= Conductofanationwide occupational wage survey
of non-agricultural establishments to address
the under valuation and under remuneration of
women's work;

* Conduct of studies on frameworks that measure
the unremunerated contributions of women and
men to the economy.

2.c.ii. Measures to promote objective appraisal of jobs

222.Republic Act No. 6725 provides that allemployees
regardless of sex shall be afforded equality of
treatment in the evaluation of the quality of work and
other factors considered with respect to promotion,
training opportunities, study and scholarship grants.

223. In the public service, the CSC has devised a

performance evaluation system that is being used as
a standard instrument for measuring job performance.
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The system is, however, being reviewed to factor in
actual job differences and uniqueness or specificity gf
operations in the various government agencies,

224, In the private sector, the Labor Code recognizes
payment of wages on piece-rate, time or task basis,
Such determination can be done with the mtervent}g'
of government or exclusively at the enterprise Ieva'
The Labor Code recognizes two areas of government
intervention, as when rates or formulas are fixed on
an industry basis after consultations undertaken by
the Secretary of Labor and Employment, or when
the DOLE is requested by an enterprise to provide
technical assistance in undertaking time and motion
studies upon which an objective job appraisal can be
based. At present, only the sugarindustry has adopted
an industry-wide formula. Generally, however, joh
appraisal methods are evolved at the enterprise
level, although it is not uncommaon that the process:
will entail a comparison of benchmark jobs and the'
corresponding reward schemes within industries,

225. Further, researches have attempted to estimate
the monetary value of women's household work and
consider its contribution to the total income of the
household. A study commissioned by the national
women's machinery revealed that when given
monetary value, doing household chores can account
for as much as 20 per cent of the GNP. Review of
related laws and policies for discriminatory provisions
is lacking to ensure equal status of women e5{:uar:iall'}',5g:I
in the light of monetary valuation of their contribution
to economic debt. There are, however, no statistical
data to measure the exact monetary value of women's
economic work.

2.d. Income distribution of employees

226. There is no data available on the comparative
remuneration of jobs in the public and the private
sectors. There is, however, a perception that lower
level public sector employees are paid mare than
their counterparts in the private sector. On the other
hand, middle to high-level executives in the private
sector are paid more than their counterparts in the
public sector. In a 1994 World Bank research study
of public and private sector wage comparisons, the
salary of a bureau director in the government is about
one fourth of the salary of his counterpart executive
in the private sector,

227. Regarding non-monetary benefits, the basic
differences between the private and the government
sectors lie in the entitlement to vacation and sick
leaves and premium pay for holiday work, overtime

R—



4 night work. The Civil Service Law grants public

ar employees with vacation and sick leaves
15 days each per year. In addition, Civil Service
ations likewise grants public sector employees a
mum of three days within a calendar year for the
ment of any special privileges given (i.e. funeral/
rning leave, graduation leave, enroliment leave,
ing/anniversary leave etc.) On the other hand, in
bsence of a collective bargaining agreement or
any policy providing a higher benefit, the Labor
code provides a five-day service incentive leave to
private sector employee who has completed
ne year of service. Overtime compensation Is paid
‘public sector employees in excess of the regular
} hours of work rendered in a week but with the
limitation that overtime compensation shall not
exceed 50 per cent of the regular salary. No premium
pay is given for holiday work nor or night work.

estion No. 3. Other legal, administrative or
sther provisions that exist to prescribe minimum
ditions of occupational health and safety

. The right of all workers to humane conditions
f work is guaranteed in Art. Xlll, Sec. 3 of the
nstitution. In implementing this mandate, the Labor
fe envisions two types of health and safety rules,
applicable generally and those with specific
pplication depending on the nature of occupation.

229. The general requirements for enterprises
re prescribed under Books Il and IV of the Labor
de which regulate, among others, working hours,
rovision of safety gear, clinics, and access to
spitals or medical centers.,

9. On an occupational "basis, the minimum
ditions of health and safety are prescribed in the
| Manual on Occupational Safety and Health Standards.
These standards apply to particular occupations as
ermined by the inherent differences and risks

given work environments. For instance, RA 8558
imended Art. 287 of the Labor Code by reducing
compulsory retirement age of underground
Mine workers from 65 to 55 years of age, taking
into account the health hazards associated with
Underground mining operations.

2 31 The DOLE administers and enforces safety and
n health standards mainly through the inspectorate
MStem as described above. The Secretary of
Labor and Employment has the power to order the
’Stoppage of work or suspension of operations of an
ﬁBL‘ablishment when non-compliance with the law or

Plementing rules and regulations poses grave and
Il‘hminent danger to the health and safety of workers.

232. Articles 162 to 165 of the Labor Code outline the
responsibilities of the DOLE in ensuring occupational
health and safety of workers.

3.a. Categories of workers who are excluded from
existing schemes on occupational health and safety

233. The occupational safety and health provisions of
the Labor Code are applicable only to workers falling
within an employer-employee relationship. Thus,
workers in the informal sector are excluded from the
coverage of the Labor Code,

3.b. Statistical data and information on number,
nature and frequency of occupational accidents

234, Data from the DOLE show that from 1996-2000,
out of 1,726 representative establishments, there
were 27,057 total work accidents with an average
of 5411 cases per year Of the reported 27,057
cases, 17,856 or 66 per cent were disabling injuries
broken down as follows: temporary total disability
with 17,608 cases, 185 fata! cases, 65 permanent
partial disability while remaining 9,201 cases or 34
per cent were classified as non-disabling or medical
treatment/first aid treatment only. Total economic
loss was placed at 56 million,

235. From the Five Year Summary (1996-2000) of
Annual Medical Report, the following were noted:

« A total of 10,176 representative establishments
submitted AMR with wholesale and retail trade
with the most number of reports (4,533) followed
by manufacturing (1,699);

= A total of 248,144 workers were exposed to
various occupational hazards. Bacterial, viral,
dust, mist and liquids were the specific types
of hazards to which the majority of workers had
been exposed. The majority of workers in the
manufacturing sector topped the list of workers
exposed to biologic, ergonomic, chemical and
physical hazards;

= The top 10 diseases/illnesses reported by
industry include the following: colds, tension
headache, diarrhea, tonsillopharyngitis, gastritis
and influenza.

Question No. 4. Equal opportunity for promotion

236. The response is similar to that given above (see
paras. 223-226),

Question No. 5. Laws and practices regarding

rest, leisure, limitations of working hours, periodic
holidays and remuneration for holiday pay
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237. The following provisions of the Labor Code,
prescribe the policies and rules regarding rest periods,
working hours, and remuneration for public holidays:

Work hours

238. Article 83, which states that normal hours of
work of any employee shall not exceed eight hours
a day.

239. Article 84, which provides that rest periods of
short duration (meaning less than one hour) during
working hours shall be counted as hours worked and
therefore compensable.

240. Article 85, which reguires every employer to
give its employees not less than 80 minutes time-off
for their reqular meals.

241. Article 86, which defines nightwork as work
rendered between 10 p.m. and 6 a.m., and prescribes
a premium of at least a 10 per cent of the regular
wage for work rendered during these hours.

242 Article 87, which prescribes a premium of at least
25 per cent of the regular wage for work rendered
beyond eight hours.

Rest periods and holidays

243, Article 91 provides for rest periods of not less
than 24 consecutive hours after six consecutive
normal workdays. Work on a rest day may be required
under certain circumstances, but compensation
therefare shall be 130 per cent of the regular wage.

244, Executive Order No. 203 classifies two types of
holidays, regular and special. The regular holidays
are New Year's Day, Maundy Thursday, Good
Friday, 9 April (Bataan and Corregidor Day), 12
June (Independence Day}, Last Sunday of August
(National Heroes Day), 30 November (Bonifacio Day),
25 December (Christmas Day), 30 December (Rizal
Day). The special days are 1 November (All Saints’
Day) and 31 December. Moreover, RA 9177 includes
Eidul-Fitr as a regular holiday while RA 9256, 21
August of every year is declared as Ninoy Aquino Day
which shall be a special non-working holiday.

245. Payment of wages for holiday work depends
on the nature of the holiday. For regular holidays,
there are two basic rules: 1) an employee shall be
entitled to 100 per cent of his or her regular wage
on an unworked regular holiday, provided he or she
reported for work on the day immediately preceding
the holiday; and 2) an employee who works on a
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regular holiday shall be compensated at 200 per cep
of his or her regular wage. For special days, there ar
likewise two rules: 1) if an employee does not work o
a special day, the principle of no work, no pay applies;

and 2) an employee who works on & special day js
entitled to 130 per cent of his or her regular wage,

246, Article 95, which provides for a service incentjva
leave of five days for every employee who hag
rendered at least one year of service in the absen
of a greater benefit provided by the company or aﬁ,
existing collective bargaining agreement.

Work hours in Government

247, Section 1 of RA 1880 provides that the legal
hours of wark in government shall be eight huuf_g-,
a day. for five days a week or a total of 40 hours a
week, exclusive of time for lunch. Government officas
may adopt flexible work schedule for employees and
compensatory service may be rendered outside of
the regular work hours, except Sundays, to offset
non-attendance or undertime. ]

5.a. Difficulties affecting realization of these rights

248, Difficulties affecting realization of these rights
include internal and extemal flexibility measures
adopted by private sector establishments and the
exigencies in export-oriented industries of requiring
workers to render services during rest days and
holidays in order to meet quotas or job orders.

249, Article 82 of the Labor Code provides, in
varying degrees, for the exclusion of government
employees, field personnel, members of the family of
the employer who are dependent on him for support,
domestic helpers, persons in the personal service of
another, and workers who are paid by results from the
application of the Labor Code provisions on working
conditions and rest periods. '

Article 8

8. ILO Conventions to which the Philippines is a
State party

250. The Philippines is a State Party to the following
Conventions:

» International Covenant on Civil and Political
Rights;

*« ILO Convention No. 87, 1948 (Freedom of
Association and Protection of the Right to
Organize); and




jLO Convention No. 98, 1949 (Right to Organize
and Collective Bargaining).
Therighttounionizeisenshrinedinthe Constitution
- and implemented through legislation.*?

estion No. 2. Conditions for the exercise of the
to self-organization

egal provisions regarding the establishment of
unions

. Under Article 242 of the Labor Code states that
applicant labor organization shall be entitled to
he rights and privileges granted by law to legitimate
bor organizations upon issuance of the certificate of
gjstration. Legitimacy entitles the labor organization
ith legal personality to claim the representational

eting; (¢) submission of the names of the union’s
mbers, which must be at least 20 per cent of all
‘members of the bargaining unit sought to be
represented; (d) submission of a copy of the union’s

. Section B of the Philippine Bill of Rights ensures that
~ "the right of the people, including those employed
in the public and private sectors, to form unions,
associations, or societies for purposes not contrary to
law shall not be abridged.” Alongside the longstanding
gwtection of freedom of assocjiation, the framers of the
987 Constitution deemed it'necessary to recognized
private and public sector unions as important examples
of free and democratic organizations. This salient
aspect of the Bill of Rights at once recognizes the
statements in the travois préparatoires relative to the
inclusion of a specific article on trade union rights in
the Covenant despite the freedom of association clause
in the Universal Declaration of Human Rights. Indeed,
the so called “Lerum Amendment” to the freedom
of association clause in the Philippine Constitution
maintains the inadequacy of a general freedom of
association clause, and upholds™ the protection of
trade union rights as an “essential condition” for the
guarantee of economic rights in general, and the
right to satisfactory working conditions in particular.”
In addition, Section 3 of the Article Xl (Social Justice
and Human Rights) in the 1987 Constitution commands
the State to "qguarantee the rights of all workers to
self-organization.” The rationale for Article Xlll is the
realization that social justice provides the material and
social infrastructure for the realization of basic human
rights, the enhancement of human dignity and effective
articipation in democratic processes.”

0 fulfill these constitutional mandates, two statuses
govern the exercise of the employees’ right to self-
organization. For the private sector, the applicable
statute is the Labor Code of the Philipgines; for the
%E[;c sector, it is Executive Order No. 180, series of

financial report if it has been operating for more than
one year; and (e) submission of copies of the union's
constitution and by-laws, minutes of its adoption and
ratification and the list of members who ratified it.
However, a federation or national union may organize
and affiliate locals and chapters without registering
such locals with the DOLE.

253, Ifthe applicant for registration is a federationor a
national union, it shall, in addition to the requirements
provided above, submit proof to show that it has at
least 10 locals or affiliates, each of which must be
a duly certified collective bargaining agent in the
establishment where they operate.

254, Once the formal requirements are complied
with, it becomes ministerial for the DOLE to issue the
union the appropriate certificate of registration. The
union however, acquires legitimate status from the
date of filing of the complete documents. For a local
directly chartered by a federation or national union,
it acquires legitimate status from the time its charter
certificate, the list of officers and their addresses,
the principal address of the local, and the local’s
constitution and by-laws are submitted to the DOLE.

255. On the other hand, the reguirements for
registration of chartered locals are simpler and
requires the submission of the following: (a) charter
certificate; (b) constitution and by-laws; and (c)
names of officers and principle of the local/chapter.
There is no minimum membership requirement nor
a need to submit financial reports in applications for
registration of chartered locals.

256. Trade unions essentially have the inherent
freedom to lay down their own organization rules
and qualifications. Discriminatory rules on union
membership, however, may be declared as unfair
labor practices.

257. The Supreme Court has clarified that the
registration reguirements are not a limitation on
the right of assembly or association, which may
be exercised with or without said registration.
The requirements are merely conditions sine qua
non for the acquisition of legal personality of labor
organizations.

258. The minimum membership requirement for
independent union registration is considered a
formality that does not impair the free establishment
of organizations. Decisions and principles of the
Freedom of Association Committee of the ILO suggest
minimum membership requirements that are
“obviously too high a figure” or “where establishment
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of a trade union may be considerably hindered” are
discouraged. The submission unit is not considered
excessive, considering independent union organizing
has consistently surpassed chartered local creation
over the years.

259, Also, unlike some legal jurisdictions where a
flat rate or specific number of members has been
required, the minimum membership requirement
for independent unions under Philippine law is
based on a per centage requirement, This requires
greater flexibility on the part of registering authority
to allow union registration even on the basis of an
erroneous aggregate numerical base (total number of
employees in an appropriate bargaining unit), as long
as such a determination was approximated in good
faith by the applicant union.

260. The mandatory “one union, one industry”
concept was repealed by President Corazon Aguino in
1986 with the issuance of EQ 111. As such, matters of
unity and diversity in the labor movement rest solely
the free will of the workers.

261. With 147 labor federations registered as of July
2004, the diverse Philippine union movement is an
embodiment of the observation of the Committee on
Economic, Social, and Cultural Rights, i.e., a “plurality
of trade unions form(s) part of the notion of freedom
of trade union rights".

2.b. Restrictions upon the exercise of the right to
Jjoin and form trade unions

262. Several parameters exist for purposes of
exercising the right to self-organization.

263.The first parameter is whether a worker is covered
by an employee-employer relationship. Under Art.
243 of the Labor Code, only employees may join/
form/assist trade unions for purposes of collective
bargaining. Those without definite employers or
those who are not employed may assist/join/form
associations/organizations for their mutual aid and
protection.

264. The second parameter is whether the employee
belongs to the private sector or to the public sector.
As a rule, the provisions of the Labor Code apply
only to private sector employees and employees
of government owned and controlled corporations
established under the Corporation Code. Article 244
of the Code itself recognizes that all other employees
in the civil service shall be governed by civil service
rules and regulations,
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265. The third parameter is the classification of 35
employee by reason of his or her position. For
private sector, managerial employees, includi
confidential employees with access to labor relatig
information held by management, are not eligible tq
form unions. Supervisory employees may form unione
of their own kind, but may not join unions compos
of rank-and-file employees. For the public sect
employees occupying high level, policy-determining
or primarily confidential positions, as well as members
of the AFP, the PNP, jail guards and firemen are ot
allowed to assist/form/join unions. k

266. In the private sector, a category of workers tg
which special provisions are applicable are the workers
in the construction industry. Section 5 of Department
Order No. 19 provides that in recognition of the right tg
self-organization and collective bargaining of project
employees, the DOLE encourages the formation:_
trade unions in the construction industry, provided
that the formation or activities of a recognized tfat:ij;E
union will not prejudice existing bargaining units
constituted in accordance with existing laws.

267. For the public sector, employees occupying high-
level, policy-determining or primarily confidential
positions are prohibited from unionizing. As stated
above, the interests of national security and public
order, prohibit members of the AFP, the PNP, jail
guards and firemen from assisting, forming, orjaininﬁ
unions,

268. Third, employees of a cooperative are entitled
to exercise their right to self-organization, except
members of the cooperative who are considered
owners of the enterprise. L

269, As for foreign nationals, Art. 269 of the Labor
Code allows aliens to join or assist unions of their own.
choosing, provided they obtain valid working permits
issued by the DOLE and are nationals of countries that
grant the same or similar rights to Filipino workers.

2.b. Measures undertaken to secure the right to self-
organization

270. Article 246 of the Labor Code states that the
right to self-organization shall not be abridged,
Thus, it is unlawful for any person to restrain,
coerce, discriminate against or unduly interfere with
employees and workers in their exercise of the right
to self-organization. Articles 248 and 249 enumerate
and declare unlawful, acts of employers and unions
constituting unfair labor practices. Commission
of unfair labor practices subjects an offender to
administrative and criminal sanctions.
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Promotion of free collective bargaining

277. Collective bargaining or negotiations towards
collective agreement is a democratic framework
under the Labor Code to stabilize the relation
between labor and management to create a climate
of sound and stable industrial peace. Although
bargaining is a mutual obligation of the employer
and the employees, the mechanics of collective
bargaining is set in motion only when the following
jurisdictional preconditions are present, namely: (a)
possession of the status of majority representation
of the employees’ representative in accordance with
any of the means of selection or designation provided
for by law; (b) proof of majority representation of the
labor union chosen by the employees to be their
bargaining agent; (c) a demand to bargain by the
bargaining agent with the employer.

278, The duty to bargain collectively means the
performance of a mutual obligation of the parties
to meet and convene promptly and expeditiously
in good faith for the purpose of negotiating an

* Financial or fiduciary rights of a union member include: (a)
right against arbitrary, oppressive or excessive fees, fines
and forfeitures; (b) right to full and detailed reports on all
financial transactions in accordance with the constitution
and by-laws of the union; (c) right against unauthgrized
collection of an{ fees dues or other contributions; (d) right
to claim receipt for every payment of fees, dues or other
contributions; (e) right to prevent funds of the organization
from being applied for any purpose or object other than
those expressly provided by the union’s contribution and
by-laws or allowed expressly by written resolution adopted
by the majority of the members at a general meeting duly
called for the purpose; (f) right to demand or require that
every income or revenue as well as every expenditure of
the union shall be recorded or receipted, which record or
receipt shall form part of the financial records of the union;
(g) right against unauthorized special assessment or other
extraordinary fees; (h) right against unauthorized check-off
for special assessments, attorney’s fees, negotiation fees or
any other extraordinary fees without an individual written
authorization duly signed by the employee; f")’ right to vote
on the compensation of theé union officers; (j) right against
unreasonable assessment to finance labor relations seminars
and other labor relations activities; (k) right to require the
treasurer and other officers of the union to render a true
and correct account of union funds and properties; (I) right
to require that the account be duly audited and verified by
affidavit and a copy thereof furnished to the Secretary of
Labor and Employment; and (m) right to inspect the books
of accounts and other financial records of the union and full
and detailed reports from their officers and representations
of all financial transactions as provided in the constitution
and by-laws. Political rights of a union member include: (a)
right to be informed of the provision of the constitution and
by-laws, collective bargaining agreement, prevailing labor
relations system and all their rights and obligations under
existing labor laws through the medium of labor relations
seminars or other labor education activities; subject to
gualifications and disgualifications (such as membership
in a subversive organization); (d) right to be appointed to
positions in the organization, subject to qualifications and
disqualifications; (e) right to vote i:?]r secret ballot of any
question of major po.;:;gf affecting the entire membership
of the organization; and (f) right to initiate and participate
in impeachment or expulsion proceedings against an erring
officer or member of the unien.

PHILIPPINE GOVERNMENT'S 2ND TO 4TH PERIGOIC REPORT 9




agreement with respect to wages and all other terms
and conditions of employment with respect to wages,
hours of work and all other terms and conditions of
employment,

279, The Supreme Court has consistently held that
there is no per se test of good faith bargaining. A
fair criterion in collective bargaining requires that
the parties involved deal with open and fair mind
and sincerely endeavor to overcome obstacles or
difficulties existing between them to the end that
employment relations may be established. Good
faith or bad faith is an inference to be drawn from
the facts and is largely a matter for the expertise of
the government agency which has jurisdiction on the
matter. A finding of good faith in bargaining cannot
be based upon whether a particular provision of a
contract seems reasonable or unreasonable to the
government agency vested with jurisdiction on the
matter, or whether the aforesaid agency thinks the
provision should be agreed to, but it must be based
entirely upon a consideration of the negotiations as a
whole. By the same token, the effect of an employer’s
actions individually is not the test of good-faith
bargaining, but the impact of all such occasions or
actions, considered as a whole, and the inferences
fairly drawn therefrom collectively, may offer a basis
for the finding of the government agency vested with
jurisdiction on the matter,

280. In 2003, DOLE issued a series of administrative
requlations which provided for the creation of a
voluntary system of multi-employer bargaining.!?
Simplified registration procedures for collective
bargaining agreements were also outlined, to the
extent that only two statements on posting and
ratification, as well as payment of a minimal fee, are
required to secure a certificate of registration within
the five-day registration period.

Protection from dissolution or suspension

281. The power of the DOLE to order the cancellation
of registration of a legitimate labor organization is
provided for in Art. 238 of the Labor Code, Article
239, on the other hand, provides for the grounds for

13 Sections 5 to 7 Rule XVI, Department Qrder No, 40-03.
A legitimate labor union and employers may agree in
writin? to come together for the purpose of coflective
bargaining, based on the following parameters; (a) only
legitimate labor unions who are incumbent exclusive
barFarning agents may participate and negotiate in
multi-employer bargaining; (b) only employers with
counterpart legitimate labor unions who are incumbent
bar]gp{nlng agents may participate and negotiate in
multi-employer bargaining; and (c) only those [egitimate
labor unions who pertain to employer units who consent
to multi-employer bargaining may participate.
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cancellation. DOLE requires grave and compelling
reasons to justify cancellation or dissolution. As ;
rule, misrepresentation, fraud, or coercion allegedjy
related to union formation must have affected 3
majority of union members in order to warrant
cancellation of union registration. If a petition fgr
cancellation coincides with pending certiﬁcatiﬁ'
election proceedings, the members of an appropria
bargaining unit are given the opportunity to affir
or deny the legitimacy of the union by casting thejr
ballots in a certification election. In addition, no order
of cancellation shall issue unless the concerned unigp
is afforded the right of a hearing. 4

2.e. Number and structure of trade unions established
in the country

283. Currently, there are 10 registered trade union’
centers or groups of registered federations or national
unions.

284. Workers' associations are groups organized:
for the purpose of mutual aid and protection of its
members or for any other legitimate purpose other
than collective bargaining. They are mostly found
in rural areas and usually functions as a vehicle for
livelihood opportunities.

Question No. 3. Right to strike

285, The right to strike of all employees in the private
sector is both constitutional and statutary.*

3.a. Restrictions placed on the right to strike
Pracedural restrictions

286. The Philippine legislature has legitimized the
imposition of certain procedural requirements for the

14 Article Xlll, Section 3 of the Constitution guarantees.
the right of all workers to self-organization, collective
bargaining and negotiations, and peaceful concerted
activities including the right to strike in accordance
with law. Hence, while there is no general prohibition
on strikes, the legislature has placed legal restrictions
upon the enjoyment of the right,



ctrike in the Labor Code. Such preconditions
llows:

“tice of strike filed with the National Conciliation
ediation Board (NCMB);

carvance of a cooling-off period from the date
o filing of the notice; (c) a strike vote to be taken
aion members and submitted to the NCMB; and
observance of a seven-day strike ban from the
.te of reporting the results of the strike vote.

The purpose of the cooling-off period is to allow
DOLE through the NCMB to conduct conciliation
" mediation conferences. The seven-day strike
n the other hand, provides DOLE an opportunity
certain the peaceful and honest conduct of the

vote.

The Supreme Court has invalidated strikes on the
is of non-compliance with any of the procedural
rements, having accepted these reguirements
reasonable and minimal restrictions upon the
enjoyment of the'right to strike.

‘Durational restrictions

1289, There are temporary restrictions relative to
ke prohibitions during conciliation and arbitration
cedures. Article 264 (a) states that “(n)o strike
lockout shall be declared after ... submission of
‘the dispute to compulsory or voluntary arbitration
“or during the pendency of cases involving the same

5

‘grounds for the strike or lockout”,

1290, Also, “no strike, no lockout clauses” in collective
‘agreements are widely accepted and have been
‘upheld by the Supreme Court. Such a stipulated
prohibition, however, is inapplicable to prevent a
strike grounded on an unfair labor practice.

?59_1. As mentioned, strikes are generally enjoined
‘during cooling off periods and the seven-day strike
ban.

National interest cases

292, Pursuant to Art. 263 (g) of the Labor Code, the
Secretary of Labor and Employment may assume
jurisdiction over a labor dispute or certify the same
for compulsory arbitration if such a dispute causes
oris likely to cause a strike or lockout in “an industry
indispensable to the national interest.”

293. A list of prohibited acts during strikes and
lockouts includes a declaration that “(n)o strike

or lockout shall be declared after assumption of
jurisdiction by the President or (the Secretary of Labor
and Employment).” The Supreme Court has ruled
that a strike undertaken after the issuance of an a
sumption or certification order becomes a prohibited
activity and thus illegal. Hence, an assumption or
certification order is simultaneously a return-to-work
order by force of law.

294, The authority of the Secretary to assume
jurisdiction over a labor case is an exercise of the police
power of the State. It has been said that assumption
of jurisdiction aims to promote the common good, for
a prolonged strike or lockout can be inimical to the
national economy.

295, Thus, the Supreme Court upheld the use of the
assumption power in the case of a university, an
enterprise exporting 90 per cent of its production
and generating more than $12 million per year,
a drugs and pharmaceuticals firm, and an airline
that services domestic routes. The exercise of the
power, however, has been nullified by the Court in
cases involving a company which is in the business
of producing telephone directories and an enterprise
which produces matches factary.

Minimum service

296. The ILO Committee of Experts has discussed
the concept of a minimum service that “would be
appropriate in situations in which a substantial
restriction or total prohibition of strike action would
not appear to be justified and where, without calling
into question the right to strike of the large majority
of workers, one might consider ensuring that users’
basic needs are met and that facilities operate safely
or without interruption.

297. Article 263 (g) of the Labor Code states that
in labor disputes adversely affecting the continued
operation of hospitals, clinics, or medical institutions,
it shall be the duty of the striking union to provide and
maintain an effective skeletal workforce of medical
and other health personnel, whose movement and
services shall be unhampered and unrestricted, as
are necessary to insure the proper and adequate
protection of the life and health of its patients, most
especially emergency cases, for the duration of the
strike.

Government service
298. For the public sector, CSC Memorandum

Circular No. 6, series of 1987 enjoins under pain
of administrative sanctions, all government
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officer and employees from staging strikes, mass
demonstrations, mass leaves, walk-outs and other
forms of mass action which will result in temporary
stoppage or confusion.

299. The alternative venue for public sector
employees is representation in the Public Sector Labor
Management Council (PSLMC), created pursuant to
E.O. 180. While EQ 180 does not expressly provide
for representation of employees’ organizations, the
PSLMS has allowed representatives from line agencies,
LGUs. government-owned or controlled corporations
with original charter, and state universities and
colleges,

Picketing

300. Private and public sector employees may
however resort to picketing or other forms of symbolic
expression of opinion provided the activity does not
affect the delivery of services.

3.b. Special legal provisions regarding the exercise
of the right to strike by certain categories of workers
301. As indicated, employees in the public sector
are prohibited from staging a strike. Employees in
medical institutions, hospitals, and clinics, on the
other hand, are under subject to the rule of minimum
service as provided for in Art. 263 (g).

302. Members of the AFP and the PNP, as well as
jail guards and firemen, are not allowed to form or
join employees' organizations within the E.O. 180
framework.

303. Under DO 40-03, the Secretary of Labor and
Employment emphasized the four -pronged approach
in labor-management relations: (a) upholding the
right to self-organization; b) expeditious delivery of
administrative services; (c) advocacy for responsible
unionism; and (d) promotion of the shared
responsibility between labor and management to
peacefully and voluntarily resolve disputes.

Question No. 4. Power of the members of the armed
forces and the police in restricting the right to self-
organization

304. Members of the AFP and the PNP, as well as
administrative authorities, have no power to restrict
or interfere with the legitimate exercise of trade union
rights, except where there is disruption of public order.
Article 264 (d) of the Labor Code provides, “no public
official or employee, including officers and personnel
of the New Armed Forces of the Philippines or the
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Integrated National Police, or any armed person,
shall bring in, introduce, or escort in any manner any
individual who seeks to replace strikers in entering gr.
leaving the premises of a strike area, or work in placg
of the strikers. The police force shall keep out of the
picket lines unless actual violence or other crimina
acts occur therein. Provided, that nothing herein shaj|
be interpreted to prevent any public officer from
taking any measure necessary to maintain peace and
order, protect life and property, and/or enforce the
law or any legal order.”

Question No. 5. Short review of changes in national
legisiation and court decisions

305. The following are the major legislative changes
introduced during the reporting period:

= EO 111 [1986], amending certain provisions of
the Labor Code particularly for the purpose of
liberalizing the exercise of trade union rights;

*+ EO 126 [1987], Sec. 22 of which created the
National Conciliation and Mediation Board to
absorb the conciliation, mediation and voluntary
arbitration functions of the Bureau of Labor
Relations;

« EO 180 [1987], providing for guidelines for the
right to arganize among public sector employees;

+« RAG6715supplements EQ 111 interm of liberalizing
the exercise of the right to self-organization.

306. Executive Order No. 111 was intended to
democratize the exercise of trade union rights. It
brought about the following major changes: (a) the
minimum membership requirement before a union can
be formed was lowered to 20 per cent of the members
of the appropriate bargaining unit; (b) it repealed the
one-union, one industry concept mandated through
the old provisions of Arts. 238 and 239 of the Labor
Code; (c) it recognized the right of employees
of government corporations organized through
the Corporation Code to organize and to bargain
collectively. In effect, such government employees
were placed outside the civil service laws and under
the protective mantle of the Labor Code for purposes
of self-organization and collective bargaining; (d) it
lowered the support requirement for petitions for
certification election in unorganized establishments
to 20 per cent; (d) it proscribed public officials as well
as members of the Armed Forces and National Police
from escorting individuals into company premises for
the purpose of replacing strikers.




3(}7 Executive Order No. 180 restored the right of
workers in the public sector to self-organization. This
fight has been denied to public sector employees
peginning 1972 upon the declaration of martial law. As
of June 2002 there are 1,072 registered public sector
unions. Of these, 346 have been accredited as sole
\pargaining units within their respective government
‘agencies.

308. Republic Act No. 6715 continued the reforms
jnitiated by EO 180. The following changes are
notable: {a) it lengthened the term of collective
bargaining agreements in so far as representation
‘aspect is concerned from three years to five years
to promote industrial stability, other provisions of
‘the CBA however, shall be renegotiated not later
‘than three years after its execution (Art. 253-A);
(b) it expressly recognized the right of individual
‘union members to participate in policy and decision-
making processes in the establishment where they
are employed (Art. 255); (c) in certification elections,
it requires a 25 per cent support signatures for filing
‘a petition for certification election in an organized
establishment to help preserve industrial stability
(Art. 256), removed the support requirement for filing
‘a petition for certification election in unorganized
_establishments (Art. 257); it set up mechanisms for
‘grievance and voluntary arbitration, creating in the
process the voluntary arbitration fund (Arts. 260 to
262 and 277(f]); and (d) it recognized the right of
every employee to join a union on the first day of his
‘or her employment (Art. 277.b).

309. In the application of these laws, the Supreme
Court has been guided by the broad policy of the
state to protect labor and the affirmation of the
freedom of choice in the exefcise of the right to self-
organization,

'310. In 1994, the DOLE instituted the Workers
Organization Development Program to assist
workers' organizations through capability-building or
entrepreneurship measures. Since 1994, a total of PhP
343,658,000 has been allocated by the government
to fund this programme.

311, The DOLE recognized collective bargaining
as a means for eliminating wage inequality against
women, In support of organized labor, it has
conducted labor education activities for unionized
and non-unionized establishments, and training and
consultations on negotiation and advocacy leadership
among women union leaders and workere from
204 workers' associations and labor organizations.
Seminars to promote economic rights were conducted
among workers, union members and management in

Philippine Export Zone Authority-locator enterprises
in the public economic zones,

Article 9

Question No. 1. ILO Conventions related to Art. 9 to
which the Philippines is a State Party

312. The Philippines is not a party to ILC Nos. 102,
121,128, 130 and 168. But it is a party to the following
Conventions:

+« |LO Convention No. 118 (Equality of Treatment on
Social Security), 1962,

« |LO Convention No. 157 (Maintenance of Social
Security Rights), 1982;

* |LO Convention No. 17 (Workmen's Compensation
Arising From Accidents), 1925;

= |LO Convention No. 19 (Equality of Treatment on
Accidental Compensation), 1952.

Question No. 2. Branches of social security which
exist in the country

313. The branches of social security that exist and
are being implemented in the Philippines consist
of (a) medical care; (b) cash sickness benefits: (c)
maternity benefits; (d) old-age benefits; (e) invalidity
benefits: (f) survivors benefits; and (g) employment
injury benefits,

314. A limited unemployment pragram Iis also
provided for under RA 8291, The law represents a
most welcome amendment to the 20 year-old revised
charter of the GSIS, known as PD 1146. It not only
increased and expanded the social security protection
of government workers and enhanced the powers
and functions of the GSIS to allow it to better respond
to the needs of its members. Moreover, the provident
benefits are also included as part of social security
programs existing and implemented in the Philippines.
This aspect of social security was addressed through
the creation of Pag-IBIG Fund, which tackled two of
the country’s basic concerns, namely, generation of
savings and provision of shelter for the warkers.

Question No. 3. Main features or schemes of
available social security

A. Health insurance (medical care)
315. Medicare is a health insurance program whereby
members enrolled therein pay monthly contributions

which, in turn, are pooled to subsidize the medical
needs of members who may get sick and find
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themselves in sudden need of financial assistance
when they get hospitalized.

316. Republic Act 7875 (National Health Insurance
Act of 1995) extended the medical care program to
all citizens of the Philippines.

317. The program covers all persons currently eligible
for benefits under the Medicare Program, including
555 and GSIS members, retirees, pensioners and their
dependents; all persans eligible for benefits through
health insurance plans established by the PHIC; and
all persons eligible for benefits as members of other
government-initiated health insurance programs,
community-based health care organizations,
cooperatives, or private non-profit health insurance
plans.

318. To enable the government to finance the
scheme, all members of the programme contribute to
the fund, in accordance with a reasonable, equitable
and progressive contribution schedule which is
determined on the basis of applicable actuarial studies
and in accordance with the following guidelines:

- Formal sector employees and current Medicare
members and their employers shall continue paying
the same monthly contributions as provided for by law
until such time that the PHIC shall have determined
the contributions schedule mentioned therein,
provided that their monthly contributions shall not
exceed three per cent (3 per cent ) of their respective
monthly salaries;

= Contributions from self-employed members shall be
based primarily on household earnings and assets;
their total contributions for one year shall not,
however, exceed three per cent (3 per cent) of their
respective monthly salaries;

- Contributions made in behalf of indigent members
shall not exceed the minimum contributions set for
employed members.

- Contributions for indigent members shall be
subsidized partially by the local government unit
where the members reside. The PHIC shall provide
counterpart financing equal to the local government
unit's subsidy for indigents, provided that in the case
of the fourth, fifth and sixth-class local government
units, the National Government shall provide up
to ninety per cent (90 per cent) of the subsidy for
indigents for a period not exceeding five years. The
share of local government units shall be progressively
increased until such time that its share becomes
equal to that of the National Government.
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B. Health insurance {cash sickness benefits)

319. The cash sickness benefit is a daily cash
allowance paid to a member of the S55 or GS|S
for the number of days he or she is unable to work
due to sickness or injury, normally for a period not
exceeding 120 days in any calendar year. Sickness
benefits differ in both Systems.

320. Under the SSS, the sickness benefit is a daily

cash allowance for the number of days an Ss5g§
member is unable to work due to sickness or injury,
A member is eligible to receive sickness benefit if the
following conditions are met: (1) the member has at

least three monthly contribution within the 12-month

period prior to the semester of contingency. (2) the
member has been confined in the hospital or at least
four days, (3) the 555 has been notified, and (4) all
sick leaves have been used up in the case of for
members who are regular employees.

321. The amount of the sickness benefit paid to a
member per day is equivalent to 90 per cent of his
average daily salary credit, A member can be granted
a maximum sickness benefit of 120 days in one
calendar year but he shall not be paid for more than
240 days on account of the same illness.

322. Under the GSIS, a member may avail of the
benefit provided: (i) he is in the service at the time
of his or her disability; or {ii) if separated, he has
rendered at least three years of service and has
paid at least six monthly contributions in the twelve-
month period immediately preceding the disability. A
member who suffers temporary total disability shall
be entitled to 75 per cent of his daily compensation
for each day or fraction thereof of temporary disability
benefit not exceeding 120 days in one calendar year
after exhausting all sick leave credits and collective
bargaining agreement sick leave benefits, if any,
but not earlier than the fourth day of his or her
temporary total disability. A member cannot enjoy
the temporary total disability benefit and sick leave
pay simultaneously. Howeuver, if the disability requires
more extensive treatment that lasts beyond 120 days;
the payment of the temporary total disability benefit
may be extended by the GSIS but not to exceed
240 days.,

323. Title Il, Book IV of the Labor Code also provides
cash income benefits to members of SS5 and GSIS
who suffered illnesses and injuries in the course of
their employment,

324. In case of a temporary total disability occasioned
by occupational illnesses and injuries, an employee




chall be entitled to cash income benefits in the form
aily cash allowance equivalent to 90 per cent of
the employees’ average daily salary credit and which
chall not be more than 90 pesos for GSIS members
land not more than 200 pesos for SS5 members.

325, This daily cash allowance benefit for work-
related illnesses shall be in addition to or on top of
the benefits obtainable under SSS and GSIS following

o

the principle of “simultaneous recovery of benefits”,

: 25 A temporary total disability (TTD) is a disability
that prevents an employee from performing his
nful occupation for a continuous period not

ceeding 120 days and which may be extended to
7 days if medical attendance is still required but
not to exceed 240 days.

377. Cash income benefit being given in cases of TTD
form of wage replacement (compensation for loss
of earnings or income) during the period of disability.
The period of compensability is counted from the first
day of such injury or sickness.

328. The employer shall be liable for the benefit if

1329, The maternity benefit is an allowance paid to
a female member of the 555 who gives birth or who
has suffered a miscarriage or has to undergo an

330. The S55 maternity bénefit is a daily cash
allowance given to members whe are unable to
Work due to childbirth or miscarriage. The benefit
depends on the number of compensable days
the type of delivery. Maternity benefits are
available only to female members, up to four
Pregnancies. The main qualifying condition for
eligibility to claim maternity benefits is at least 3
:{fppnthly contributions during the 12-manth period
prior to the semester of contingency.

331, The amount of the maternity benefit is
S’e‘quivalent to 100 per cent of the member's average
daily salary credit multiplied by 60 days (for normal
delivery, miscarriage or abortion cases) or 78 days
(for caesarian section delivery)

332, Under the Civil Service Law, a female member is
allowed to go on a maternity leave for a period of 60
days with pay.

D. Old-age benefits

333, The old-age benefit is a cash benefit paid to a
member of the 555 who can no longer work due to old
age or has reached the retirement age as provided
for by law.

334. The 555 retirement benefit is a cash benefit in
the form of monthly pensions or a one-time lump-sum
payment. A covered member who does not qualify for
the monthly pension is entitled to a lump-sum benefit
equal to the total contributions paid by him and his
previous employers, plus interest earned. He must be
at least 60 years old, separated from employment and
has not opted to continue payment of contributions.

335. A covered employee is entitled to the monthly
old-age pension for life if he has paid at least 120
monthly contributions and if retired, has reached the
age of 60 years or if still employed, has reached the
age of 65. In the case of underground miners, the
member is eligible for pension benefits if he is 55
years old, separated from employment or ceased to
be self-employed, and has paid at least 120 meanthly
contributions, has been an underground mine worker
for at least 5 years; or has reached the age of 60
whether employed or not.

336. Aside from the monthly pension, the retiree is
entitled to a 13th month pension. A retiree has the
option to receive his first 18 monthly pensions in lump
sum discounted at a preferential rate of interest. The
member will receive his monthly pension on the 19th
month thereafter.

337. In the case of members who have met the pension
eligibility requirement but who retires after the age
of 60, they will receive a monthly pension equivalent
to the higher of the monthly pension computed at
the earliest time he could have retired had he been
separated from employment or ceased to be self-
employed plus all adjustments thereto, or the monthly
pension computed at the time when he actually retires,

338. A pensioner who retires more than once shall be
entitled to the higher of the following: the monthly
pension computed for the first retirement claim or the
re-computed monthly pension for the new claim.

339. The monthly pension shall be suspended upon
the re-employment or resumption of self-employment
of a retired member who is less than 65 years old.

340. Upon the death of an SSS pensioner, his primary

beneficiaries as of the date of retirement are entitled
to continue receiving his pension.
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341. A government employee who opts to retire from
the service prior to the compulsory retirement age
of 65 shall be entitled to the retirement benefits,
provided that: (i) he or she has rendered at least 15
years of service; (ii) is at least 60 years of age at the
time of retirement; and (iii) is not receiving a manthly
pension from permanent total disability.

342. The retirement benefit is equivalent to either
a lump sum amaunt of 60 times the basic manthly
pension (bmp) in addition to a lifetime monthly
pension after the 60-month period covered by the
lump sum or a cash payment of 18 times the bmp
plus an immediate lifetime monthly pension after the
date of retirement.

343. The monthly pension shall be suspended upon the
reemployment or resumption of selfemployment of a
retired member who is less than 65 years old. He and his
employer will again be subject to compulsory coverage.

E. Invalidity benefits

344. The disability benefit is a cash benefit paid to
a member of the 555 who becomes permanently
disabled, either partially or totally.

345. A member of the 555 who suffers permanent
total disability and who has paid at least 36 monthly
contributions prior to the semester of disability
shall be entitled to the monthly pension. If he has
not paid the required 36 monthly contributions, he
shall be entitled to a lump sum benefit equivalent to
the monthly pension times the number of monthly
contributions paid to the 555 or 12 times the monthly
pension, whichever is higher. A member who has
received a lump sum benefit and is re-employed
or has resumed self-employment not earlier than
one year from the date of his or her disability shall
again be subject to compulsory coverage and shall
be considered a new member. The monthly pension
and dependents’ pension shall be suspended upon
the re-employment or resumption of self-employment
or the recovery of the disabled member from his or
her permanent total disability or failure to present
himself ar herself for examination at least once a year
upon notice by the SSS. If the permanent disability is
partial and occurs after the 36 monthly contributions
have been paid prior to the semester of disability, the
benefit shall be the monthly pension for permanent
total disability payable not longer than the period
specified in the law. If the benefit is permanent
partial, and such disability occurs before 36 monthly
contributions have been paid prior to the semester of
disability, the benefit shall be such per centage of the
lump sum benefit described in the SSS Law.
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346. In addition to the monthly pension, a disable
member is granted a supplemental allowance of Php
500 to help the pensioner meet his extra financia|
needs resulting from his disability. A dependent’g
pensionis provided to the member’s dependent mingp
dependent legitimate, legitimated, legally adopted,
and illegitimate children (up to five children starting
from the youngest). Aside from the monthly pensiop,
the pensioner is entitled to a 13th month pension.

347. For a permanent totally disabled member
who is entitled to lump sum benefit, the amount jg
equivalent to the monthly pension times the number
of monthly contributions paid to 555 or 12 times the
monthly pension, whichever is higher.

348. For permanent partially disabled members
who are entitled to lump sum benefit, the amount js
equivalent to the monthly pension times the number
of monthly contributions paid to SSS times the per
centage of disability in relation to the whole body, or
12 times the monthly pension, whichever is higher.

349. The pension of a permanent and fully disabled
member will be suspended if the member recovers
from his illness, has resumed employment or has
failed to report for his annual physical examination
when notified by the 555. Those unable to report
for physical re-examination due to their illness or
disability may arrange for a home visit by an SSS
physician,

350. Upon the death of a totally disabled pensioner,
his primary beneficiary as of the date of disability shall
be entitled to receive 100 per cent of the monthly
pension. If a totally disabled pensioner dies within 60
months from the start of his monthly pension and is
not survived by primary beneficiaries, his secondary
beneficiaries are entitled to a lump sum benefit
equivalent to the difference of 60 times the manthly
pension and the total monthly pensions paid by the
555,

351. A G5IS member who suffers permanent disability
for reasons not due to his or her grave misconduct,
notorious negligence, habitual intoxication, or willful
intention to kill himself or another shall, on the other
hand, be entitled to monthly income benefits for life
equal to the basic monthly pension effective from the
date of disability. If the disability is partial, he or she
shall receive a cash payment in accordance with a
prescribed schedule of disabilities. If a member has at
least 15 years of service at the time of the disability,
he or she shall also be entitled to a cash payment
of 18 times of bmp at the time of the disability. If,
on the other hand, a member is not in the service at




time of disability, he or she must have at least
nonthly contributions within the last five years
ding the disability or has paid a total of 180
hly contributions to be entitled to the lifetime
thly pension benefit. If the disability is partial, he
| receive a cash payment in accordance with the
ribed schedule of disability.

= Employment injury benefits

 The employment injury benefit program in the
ry is governed by the provisions of the Labor
and PD No. 626, also known as the Employees’
ensation and State Insurance Fund. It is a
exempt employees’ compensation programme
by employees and their dependents, in the
vent of work-connected disability, may promptly
re adequate income benefit, and medical or
ted benefits.

353, The benefits are in the form of income benefits
ervices, consisting of the following: (a) medical
es and appliances, as the nature of disability
progress of recovery may require subject to
ense limitation; (b) rehabilitation services; (c)
ility benefits; (d) death benefits, which is a life-
o pension to the primary beneficiaries plus the
ependent pensions equivalent to 10 per cent of the
nthly income benefits of the primary beneficiaries
e unmarried, dependent minor children counted
m the youngest and without substitution; and (e}
uneral benefits.

354, Under Art. 173 of the Labor Code, the recovery

[ benefits under the employees’ compensation
gram is not a bar to the recovery of benefits
ded in other laws for the same contingency.
Code therefore allows simultaneous recovery
benefits provided by different laws for the same
work-related disability or death.

355, Uniike in the SS5, GSIS and Medicare, where
- method of financing is through compulsory
contributions from both employers and employees,
-employment injury benefits in the country is
nced solely by employers. Contributions under
he programme shall be paid in their entirety by the
ployer and any contract or device forthe deduction
ny portion thereof from the wages or salaries ofthe
ployees is illegal. The Employees’ Compensation
gram covers all workers compulsarily coverad by
both SSS and GSIS.

. For an injury and the resulting disability or death
e compensable, it must be caused by an accident
arising out and in the course of employment.

357. An accident is considered to be arising out of and
in the course of employment when it was sustained by
the employee: While performing his official functions;
At the place where his work requires him to be; If
sustained elsewhere, he must be executing an order
coming from the employer.

358. Other contingencies occurring outside the place
of work which are considered to be compensable,
include: Accidents while an employee is going to and
coming from office provided there is no deviation
by any other activity or departure from the usual
route; Injuries sustained during company-sponsaored
activities; Activities while ministering to personal
comfort; Accidents accurring while the employee was
onboard a shuttle bus or any vehicle provided by the
company; Special errand activities; and Accidents
sustained while performing a dual purpose.

359, In addition to disability benefits under the social
security lawand governmentserviceinsurance scheme,
the employees’ compensation program embodied
in Title Il, Book IV of the Labor Code as amended
by PD 626, identified two categories of disability
compensation for work-related contingencies, to wit.

G. Temporary Total Disability

360. Temporary Total Disability (TTD) covers ilinesses
and injuries which prevent an employee from
performing his gainful occupation for a period of 120
days and extendible to another 120 days but not
more than 240 days.

361. TTD covers both illnesses and injuries; the
disease definitely accepted as an occupational
disease listed by the Commission, or any illness
caused by employment, subject to proof that the
risk of contracting the same is increased by working
conditions while injury should any harmful change
in the human organism as a result of any accident
arising out of and in the course of work.

H. Permanent Partial Disability

362. A disability is permanent partial if as a result
of the injury or sickness the employee suffers a
permanent loss or loss of use of a body part.

363. Any employee who sustains PPD shall for each
month not exceeding the designated period be paid a
monthly income benefit equal to the monthly income
benefit paid for Permanent Total Disability or PTD.

364. The income benefit shall be paid beginning
on the first month of disability but not longer than
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a designated number of months depending on the
nature of the disability.

365. Upon the death of a pensioner, his primary
beneficiaries. as of the date of disability, shall be
entitled up to 100 per cent of the monthly pension.

366. The survivor's pension is payable to the primary
beneficiaries who arethe legitimate dependent spouse
(until he/she marries) and the dependent legitimate,
legitimated, legally adopted. and illegitimate children
of the member,

367. Under the GS5IS charter, an employee entitled
to permanent total disability shall be paid a monthly
income benefit equivalent to the basic monthly
pension plus 20 per cent thereof.

368. When a member or pensioner dies, his primary
beneficiaries shall be entitled to 80 per cent of the
basic monthly pension plus a dependent's pension
equivalent to 10 per cent of the monthly pension per
dependent but not exceeding five. The survivorship’s
pension is payable to the primary beneficiaries of the
deceased, including his legitimate dependent spouse,
until he remarries, and the dependent legitimate,
legally adopted, and illegitimate children.

l. Unemployment benefits

369. Under RA 8291 covering state employees,
unemployment benefits in the form of monthly cash
payments equivalent to 50 per cent of the average
monthly compensation shall be paid to a permanent
employee who is involuntarily separated from the
service due to the abolition of his office or position
usually resulting from reorganization, provided that
he has been paying integrated contributions for at
least one year prior to the separation.

370. Unemployment benefits shall be paid in
accordance with the following schedule:
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371. The first payment shall be equivalent to two (3
monthly benefits. A seven-day waiting period shaj
be imposed on succeeding monthly payments
determine whether the separated member has for !
gainful employment. All accumulated unemploymen
benefits paid to the employee during his enti
membership with the GSIS shall be deducted from
voluntary separation benefits, F

J. Provident benefits

372. This aspect of social security was addressed
through the creation of Pag-IBIG Fund, which tackle
two of the country’s basic concerns, namely,
generation of savings and provision of shelter for the
workers. Since the promulgation of the Pag-I1BIG Fun.
Law, various changes and amendments have beer
effective to better serve and respond to the needs of
its members,

K. Dependent’s allowance

373. Under the SSS, upon a member's retirement,
permanent disability and death, up to five minor
dependent children shall receive a dependent's
pension equivalent to P 250 or 10 per cent of the
member’s monthly pension, whichever is higher. The
dependent children include legitimate, legitimated,
legally adopted, and illegitimate children of the.
deceased member. Only 5 minor children, starting
from the youngest, are entitled to the dependent's.
pension. When there are more than 5 legitimate and
illegitimate children, the legitimate children shall be
preferred.

374. The dependent’s pension stops anly when any
of the following occurs: (1) the child reaches 21 year”s'
old, (2) the child gets married, (3) the child gets
employed and earns at least PhP 3,000 a day, or (4).
the child dies. However, the dependent’s pension is
for life if the child is incapacitated or incapable uf
self-support due to physical or mental defect which is.
congenital or acquired during minority.

375. Once the legitimate spouse of the deceased
member remarries, the survivor's pension transferred
to the dependent legitimate, legitimate, legally ad
opted, and illegitimate children of the member.

L. Saocial security schemes for Overseas Filipino
Warkers

376. The 555 offers voluntary social security coverage
for Overseas Filipino Workers (OFWs) under two



arams: the Regular Program and the Flexi-Fund
am or the National Provident Fund for OFWs.!%

77. The Regular Program provides for retirement,
th, disability, sickness, maternity and funeral
fits as well as salary, housing and business loans.

_ The Flexi-Fund Program, on the other hand, is
~tax-exempt savings and pension plan designed
encourage overseas Filipinos to augment their
i gs from their hard-earned income, so they would
generated enough funds when they eventually
e to go home. Any amount contributed on top
f the maximum contribution to the Regular Program
oes to a worker's individual account. The cumulated
ance can be used to supplement member’s
stirement or disability benefits under the Regular
gram - in lump sum, pension or a combination of
ath. A member also has the option to withdraw any
Lount to finance needs such as housing, education,
ceed capital for business.

about 2 per cent of the GDP. In 1996, the combined
benefit payments by the four major social security

{2003 data showed that EC benefit payment
amounted to PhP 1,715,950,000.00)

—

15 OFW registration stands at around 600,000 as of end-
2005, representing 25 per cent of the total number of
workers in countries where the 555 has established
its representative offices. It bears notice that to cater
to the needs of OFWs prior to their deployment, 555
established an office inside the One-Stop Center of the
Philippine Overseas Employment Administration. The
555 has also established 15 offices worldwide mastl
housed at Philippine embassies or consulates. OF
collections have also grown immensely from PhP 95
million in 1999 to PhP 893 million in 2005, Members'
m?ltrequity in the Flexi-fund has already reached Ph 80
million.

380. In 2003, the 555 had total expenditures
amounting to PhP 47.583 billion or equivalent to 1.03
per cent of the country’s gress national product. Of
the PhP 46.5 billion, P42.8 went to benefit payments
while PhP 4.8 was spent on operating expenses.
Compared to a decade earlier, in 1993, the 5SS
expenditures amounted to PhP 13.153 billion which is
0.9 per cent of GNP.

381. The increase in S55 expenditure may be
attributed to the annual across-the board pension
increases granted by the Social Security Commission
from 1980 up until 2000. The number of beneficiaries
has likewise increased. From about 472 thousand
pensioners a decade ago, the number doubled to
about 993 thousand in 2003.

Question No. 5. Supplemental informal arrangements
which complement social security scheme

382. Some social security schemes are supplemented
by private arrangements. Workers with enough
margin of savings allowing them to pay additional
or higher contributions or premiums usually procure
for themselves and their dependents additional
health services through health insurance packages
offered by various health maintenance organizations.
There are also private pension plans and pre-need
programs being offered by some private investment
companies. Unions may be able to obtain additional
insurance benefits through collective bargaining.

383. Under Art. 287 of the Labor Code, any employee
may retire or be retired by his employer upon
reaching the retirement age established in the
collective bargaining agreement or other applicable
employment contract or retirement plan, He shall be
entitled to receive such retirement benefits as he may
have earned under existing laws and any collective
bargaining agreement and other arrangements,
provided the benefits are not less than what the law
provides. In the absence of an applicable agreement
or retirement plan, a worker in the private sector may
retire optionally at the age of 60 or compulsorily at
the age of 65, provided he has served at |east five
years in the said establishment; and is entitled to
retirement pay equivalent to at least one-half month
salary for every year of service.

384. The SSS has negotiated and concluded security
agreements with Austria, Belgium, Canada and its
province Quebec, France, Spain, Switzerland and
United Kingdom and Northern Ireland. The salient
features of the aforesaid agreements include equality
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of treatment, export of benefits, totalization, payment
of benefits and mutual administrative assistance.!®

Question No. 6. Groups that do not enjoy the right to
enjoy the social security

385. The State's policy objective is to afford
universal social security protection to all workers.
Thus, the 555 law makes a classification between
the employed and the self-employed for purposes
of membership in the system. At present, however,
a substantial part of the labor force is not covered
by social security protection, either through the
555, the GSIS, the employees’ compensation
program, or HMOs.

386. Of the 28.38 million labor force in 1995, only
17.4 million employees and 710,000 self-employed
were members of the 555 or GSIS; of the 29.733
millien labor force in 1996, only 18.26 million
employees and 1.13 million self-employed were
members; of the 30.354 million labor force in 1997,
only 18.94 million employees and 1.68 million self-
employed were members, and of the 33,444,000
labor forcein 1999, only 18.438.707 employees and
2,877,465 million self-employed were members. A
large part of the informal sector does not enjoy
social security protection. As such, loans and other
benefits provided under the different systems are
virtually unavailable to them.

387. With the passage of RA 8282, practically
all private sector workers now have the right
to social security. The S55 Charter provides that
membership to the social security program is
compulsory for all private sector employed and
self-employed workers not over 60 years old and
earning an income of at least PhP 1,000 a month
(roughly $18). The minimum salary base for social
security contributions is a modest requirement
even for self-employed persons.

388. The types of members include the following:

16 (a) Equality of treatment - a covered Filipino, including
his dependents and survivors, shall be eligible for
sacial security benefits under the same terms as the
national of the state with which RP has entered into
an agreement; (b) Export of benefits - a person shall
continue to receive his benefits wherever he decides
to reside. (c) Totalization - contributions/creditable
periods in both countries shall be added to determine
qualification for benefits; (d) Payment of benefits - each
country shall pay a fraction of the benefit due form
their respective systems; and (e) Mutual administrative
assistance - covered members or beneficiaries may file
their claims with the designated liaison agencies of RP
or the country where RP has an existing agreement,
which shall accordingly extend assistance to facilitate
processing of claims.
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« Covered employees which include privats
employees, whether permanent, temparg
or provisional; household helper; and Filipj
seafarers upon the signing of the stan
contract of employment between the seaf;
and the manning agency, which together with ¢
foreign ship owner, act as employers; '

= Self-employed members which include sgif
employed professionals; business partners, singja:
proprietors and board directors; actors, directg
scriptwriters, news reporters who are not under
an employer-employee contract; professiona|
athletes, coaches, trainers, and jockeys; farmers
and fisherfalk; and workers in the informal sectgr
such as cigarette vendors, watch-your-carboys,
and hospitality girls; i

* Voluntary members which include separated
members; overseas Filipino workers; apg
non-working spouse (usually females) of 555
members.

389. As of end-2005, 555 membership stands at 262
million individuals and 757,971 employers, Covered
employees comprise a significant number accounting.
for 80 per cent of the total number of members,
Notably, the total number of SS5 members accounts
for about an estimated 71 per cent of the Philippine
labor force.

6.a. Measures regarded as necessary in order to
realize the right to social security for groups which
do not enjoy the right to social security or which do
so to a lesser degree

390. One of the principal objectives of Government
is to enable those who are presently excluded from.
soclal protection some access to the credit facilities
of existing social security programs. In 1994, thes
government formulated a Social Reform Agenda
(SRA)}, out of which was a program for credit for the
poor was set up. The program adopts a clientele
segmentation by economic brackets strategy, with
a socialized credit program based on the Grameen
Bank approach for the ultra poor, an active sustained
cooperative formation and development program.
for the average poor, and dynamic mainstreaming
program for the near poor.

391. Non-government and people's organization
(NGOs/POs) play a significant role in attaining the
government’s objectives, particularly in respect to
the implementation of credit and livelihood programs.
Aside from being tapped as intermediaries or conduits
to provide assistance especially to low income groups.
NGOs/POs can take the lead in advocacy as well as in
the pilot-testing of social protection schemes. Their



rworks with the informal sector are particularly
| in information-sharing and capacity building
tive to available schemes

Through the SRA, partne %ips between
ermnment financial institutions v.: “ne hand, and
"sfPOS. on the other, are continuously evolving.
orinstance, the Land Bank of the Philippines now acts
he trustee bank for socialized credit programs and
neratives while NGOs/POs, including cooperatives,
s the actual program implementors. Further,
people’s Credit and Finance Corporation (PCFC)
been designated as the lead agency in the
lementation of the program and the delivery of
redit to the poor with the help of the National Credit
mission (NCC) sub-group for the poor and the

The PhP 22 million loan proposal under the
ional Livelihood Support Fund, which is aimed at
menting the funds available for re-lending to the
or, as well as funds from the Perpetual Trust Fund
Capability Building, were utilized in support of the
agram. Additional support was provided by the Task
on Credit led by PCFC to help make available
the targeted PhP 250 million to fund the credit-related
ability building activities of the targeted clienteles
id of the conduit NGOs/POs. The NCC coordinates
ese activities to ensure the rationalization of all
ting government credit programs.

- Workers categorized under other working
ups (i.e., selfemployed, non-working spouses,
rseas workers, and members of cooperatives,
des and associations) among those eligible for
Pag-IBIG membership. As fund members, they will
also be entitled to benefits &ccruing to employees
mandatorily covered by Pag-lbig.

395. Membership levels under this category in 1995
and 1886 were recorded at 119, 473 and 144, 678
respectively.

6.b. Policy measures taken by the Government, to
the maximum of available resources, to implement
the right to social security of disadvantaged groups

396. The following indigenous social protection
§:_c'-hemes have been implemented to extend the
benefits of social security schemes to the informal
sector:

= "Damayan", which is a community or cooperative-
based social protection scheme involving
voluntary or compulsory contribution of members
to defray expenses for funerals or burials, or in

other cases, even for weddings, baptism, and
childbirth;

- "Paluwagan”, which refers to the appropriation
of a certain per centage of income to a common
fund. Each member is assigned a date wherein he
or she will receive an amount practically equal to
what he or she has contributed to the fund;

- “Pondohan”, which involves the helding of fund-
raising activities for a cause. The proceeds from
such activities are used to finance intended
projects.,

397. There are also many self-help pragrams which
are being implemented by associations of
cooperatives.!’

b.c Effects of above-mentioned measures on the
situation of disadvantaged groups

398. The measures enumerated above are relatively
new. While the main difficulty has generally been how
target beneficiaries can increase their capacities in
managing these programs effectively, there is yet
no empirical system of measurement nor detailed
documentation of success stories that can be used to
effectively evaluate these programs.

Question No. 7. Changes in legislation and policies
which affect the right to social security

399. The major changes in national legislation that
took place during the period are those introduced
by RA 7875, the National Health Insurance Act; RA
8291, the Government Service Insurance System
Act; RA 8282, the Social Security Act, RA 6656 Rules
on Government Reorganization; RA 6758 Salary
Standardization in Government; RA 7192 Wamen in
Development and Nation Building; RA 7796 Technical
Education and Skills Development Act; and RA 8187
Paternity Leave. The effects of these acts are already
discussed under the relevant guestions.

17 These programs are as follows - Mutual Assistance
System (MAS), For a uniform benefit of PHP 5,000.00,
a member pays a premium of PHP 48.00 and another
PHP 4B.00 as equity per year as long as he or she is
a member of the system. Those who reach the a%e
of 60 are retired from the system and are entitled to
receive the accumulated equity per earnings; Loan
Protection Plan (LPP). Payments for loans obtained by
members are insured by the cooperative such that. in
case of death of the member, the cooperative pays the
balance of the loan; Member Protection Plan (MPP). An
optional insurance program for members with premium
depending on the age and amount of policy. If death
occurs, the beneficiaries receive the amount of the
policy coverage; Cooperative Employees Retirement
Plan (CERP). Designed for permanent members or
employees of cooperatives or self-help organizations
where benefits depend on the premiums paid on a
certain per centage basis between the employer/
cooperative and the employee,
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400, Also several measures have been implemented
to enhance the financial viability and extend the life
of Social Security Fund.®

Question No. 8. Role of international assistance in
the full realization of the right to social
security

401. Continuing technical and funding assistance
from wvarious international organizations like the ILO
and even the Bretton Woods institutions can play
an important role in the continuing efforts toward
universalization of social security protection.!?

Article 10

Question No. 1. International instruments to which
the Philippines is a party

402. The Philippines signed the ICCPR on 19
December 1986 and submitted the instrument of
ratification on 23 October 1986. It signed the CRC on
26 January 1990 and ratified it on 21 August 1990.
As regards the CEDAW, the Philippines signed and
ratified the instrument on 15 july 1980 and 5 August
1981, respectively.

403. The Philippines is also a party to the ILC No, 138,
Minimum Age Convention of 1973, having ratified the
instrument on 4 June 1998. It is also a party to the
ILC No. 90, Night Work of Young Persons Convention

18 In January 2003, President Gloria Macapagal-Arroyo
approved a one percentage point increase in the 555
contribution rate, to 9.4 per cent from the previous 8.4
ger cent, which took effect in March 2003. Beginnin

002, the maximum monthly salary credit for the 55
social insurance program was raised to P 15,000 from
P 12,000. The increase provides incremental benefits
for 555 members and infused liquidity for the 555
terms of higher collections. Also effective January 2002,
555 adopted a new definition of the credited year of
service (CYS) to be equivalent to twelve months of
contributions from the previous definition of at least 6
maonthly contributions in a year. Revisions in policies
have also been adopted re%arding contributions
payments, On 10 December 2003, the S5C approved
additional policy changes for implementation in 2004
to improve the viability of the 555 fund, facilitate
payment of member contributions to 555, and ease
the administration of Self-Employed (SE) and Voluntary
Member (VM) contributions. In June 2001, the 555, in
addition to its define benefit program established a
defined contributions scheme called the S55 Flexi-Fund
for Overseas Filipino Workers (OFWS). The Flexi-Fund
Frogram facilities voluntary savings for sup||:1ernental
ncome upon retirement, death, disability, and
termination of an overseas employment contract or
upon need of an OFW.

19 The recommendations presented in a study conducted
bz_ the UNDP and the ILO (Social Protection in the
Philippines: Options and Recommendations for Reform
and Development [1996] are also worth considering,
notably the following: Review labor and social security
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of 1948, having ratified the same on 29 Decemp,
1953. Lastly, the Philippines is a party to |LC )
182, Worst Forms of Child Labor Convention of 1g¢
having ratified the same on 2B November 2000,

Question No. 2. Definition of “family” under
domestic legislation

404. The family is recognized in Philippine socj;
as an indispensable element of social cohesion
equilibrium. The Philippines fully believes that .
vitality and strength of the State depends upop
solidarity of its nucleus, the family. This explains
strong interest of the Government in the family,

405. Article 149 of EOQ 209, otherwise known as
Family Code of the Philippines, explicitly provid
“The family, being the foundation of the natiop,
is a basic social institution which public policy
cherishes and protects. Consequently, fam'-
relations are governed by law and no custom
practice or agreement destructive of the family:
shall be recognized or given effect.” legislation
and procedures in relation to their application
and relevance to the needs and circumstances of
informal sector workers (including homeworke
Identify and analyze social protection systems
the informal sector in Metro Manila o determine th
basis for the design of benefit packages consister
with the needs and capacity for self-financing; Sury
informal sector and agricultural cooperatives outs
Metro Manila that are registered with the Cooperative
Development Authority to determine and classify.
those with basic savings or social protection systems;
Conduct a feasibility study regarding the introduction
of a system of direct support for the vulnerable poor;
Determine the cost of providing health care packages
including primary outpatient are for beneficiaries
under the National Health Insurance scheme. The
study would include an indication for the potential
of lower hospital utilization if patients were treated
effectively in the community. The study would also
include an assessment of the impact in purchasing
power of the local government units if the funds for
providing primary care were redirected to health
insurance funds, with greater pooling of risks; and
Study the possibility of funding social protection
for the informal sector and agricultural workers by
application of a levy on products or raw materials or
through the imposition of a special tax.

406. Under domestic legislation, family relations
include those - between husband and wife; between
parents and children; among other ascendants
and descendants; and among brothers and sisters,
whether of the full-or-half blood.



407. Family relations are regulated by the Family
code which governs marriage, legal separation,
property relations, rights and obligations between
husband and wife, the family and the home. Muslims
are covered by the special provisions of the Muslim
‘code of Personal Laws. The Child and Youth Welfare
code (PD 603) also governs family relations with
special emphasis on the child.

Question No. 3. Age at which children are deemed to
attain their majority

408. Under the Family Code, "Emancipation takes
place by the attainment of majority. Unless otherwise
provided, majority commences at the age of 18
years."

409. The following legislative and administrative
measures define the minimum legal age which
corresponds to the evolving capacity of the child at
which certain rights are deemed to prevail;

Consent to marry: The Family Code provides that
parties to a marriage who are below 21 years of
age should secure parental consent, Art. 16 of the
Muslim law any Muslim male at least fifteen of
age and any Muslim female of age of puberty or
upwards and not suffering from any impediment
under the provisions;

Participation in armed conflict. For a child to
qualify for conscription into the regular force of
the Armed Forces of the Philippines, he should
not be less than 18 years old;

Criminal responsibility. A child under 15 years of
age is exempted from criminal responsibility. A
child over 15 years of age but under 18 is exempt
from criminal responsibility, provided he acted
without discernment. Discernment means the
mental capacity of the child to fully appreciate
the consequences of his unlawful act;

End of compulsory educationfadmission to
employment. The age for compulsory schooling
is defined by DepEd Order No, 65. A child enters
grade one at 6 years old. Elementary education of
6 years is completed at eleven years of age. With
four years in high schoal, free education ends, at
15, which is also the minimum age for admission
in any undertaking except in employment that
endangers the child’'s life, safety, health, morals
or impair his normal development;

Giving of testimony. No minimum age has been
set by law for a child to testify in court. If a child
is to testify in court, he should be able to express
himself with discernment and he should be
physically and mentally capable of handling the
rigors of court proceedings;

= Lodging complaints. A child below 18 must be
assisted by his parents or his guardians in lodging
complaints before the court;

+ Legal capacity to inherit. A person can take
full right to inheritance or make decisions on
his property, or enter into legal or property
transactions, upon reaching the age of 18.

Question No.4. Information on the ways and means
employed to grant assistance and protection to the
family

4.a. Right of men and women to enter into marriage
and establish a family with their full and free consent

410, Article 2 of the Family Code of the Philippines
provides:

"No marriage shall be valid unless these essential
requisites are present:

{1) Legal capacity of the contracting parties who
must be male and female; and

(2) Consent freely given in the presence of the
solemnizing officer.”

411. In determining legal capacity, Art. 5 of the
Family Code reads, “any male or female of the age
of eighteen years or upwards x x x may contract
marriage.”

412. Also, the consent must be "freely given,” such
that is must be real and not vitiated or rendered
defective by any of the vices of consent like fraud,
force, intimidation, and undue influence. Further, the
parties must personally appear before the solemnizing
officer during the marriage. The appearance of the
parties before the solemnizing officer gives the party
who is being forced, intimidated, or unduly pressured
into the marriage an opportunity to inform the
solemnizing officer of such fact so that the marriage
ceremony may be suspended or stopped.”

413, Article 4 of the Family Code provides that absence
of any of the essential requisites renders the marriage
void ab initio, while a defect in any of the essential
requisites renders the marriage voidable. This means
that the absence of consent of both parties, such that
when both parties have no intention to be bound,
renders the marriage void from the beginning., On
the other hand, a defect in the consent given, such
that when either one of the parties has been forcedor
unduly pressured to give his consent to the marriage,
renders the marriage voidable,
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414. The essential requisites of marriage under
Muslim law are legal capacity of the contracting
parties; mutual consent of the parties; offer (ijab) and
acceptance (gabul) of the marriage duly witnessed
by at least two competent persons after the proper
guardian in marriage (wali) has given his consent;
and stipulation of customary dowry (manu) duly
witnessed by two competent

persons.

415, Article 27 of the Code of Muslim Personal Laws
allows a man to have more than one wife “if he can
deal with them with equal companionship and just
treatment as enjoined by Islamic law and only in
exceptional cases”, but a woman may not have more
than one husband.

4.b. Measures undertaken to facilitate the
establishment of a family as well as maintain,
strengthen and protect It while it is responsible for
the care and education of children

416. In the Philippines, only legal separation is allowed.
However, no legal separation may be decreed unless
the court has taken steps towards reconciling the
spouses and is fully catisfied that reconciliation is
highly improbable (Art. 59, Family Code).

417. Towards this end, the law gives the spouses,
who are parties to an action for legal separation, an
opportunity to reconcile. Thus, under Art. 58 of the
Family Code, an action for legal separation shall in no
case be tried “before six months shall have elapsed
since the filing of the petition.” The six-month period
after the filing of the action is a cooling-off period
given by law to the spouses during which their
passions may subside and reconciliation between
them may take place. Even during this period,
however, the court must still provide for the support
of the spouses and the children as well as the custody
of the children.

418. The Family Code also introduced the concept of
*psychological incapacity” as a grou nd for declaration
of nullity of marriage (Art, 36). However, the term
“psychological incapacity” has not been meant to
comprehend all such possible cases of psychoses.

419, The Supreme Court has defined, “psychological
incapacity” to refer to "no less than a mental (not
physical) incapacity that causes a party to be truly
incognitive of the basic marital covenants that
concomitantly must be assumed and discharged by
the parties to the marriage which x x x include their
mutual obligations to live together, observe, love,
respect and fidelity and render help and support.
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There is hardly any doubt that the intendment.
of the law has bheen to confine the meaning of
*psychological incapacity” to the most serious cases
of personality disorders clearly demonstrative of an
utter Insensitivity or inability to give meaning and
significance to the marriage.” (Santos vs. Court of
Appeals, G.R. No. 112019, 4 January 1995)

420. Articles 28 and 29 of the Code of Muslim Personal
Laws restrict the subsequent marriage of a widow
or divorcee unless she has observed an idda (four
months and 10 days from death of husband or three
monthly courses from the date of divorce). Article 29
of the same law further allows the Article 29 allows
the husband to take back his wife without the need
of a new marriage, if they are reconciled during her
idda.

421. The constitution of the family home strengthens
the family as an institution and assures it of a home
that cannot be seized by creditors except in certain
special cases. The exemption from execution, forced
sale or attachment of a family home starts from the
time of its constitution as such, and lasts so long as
any of its beneficiaries actually resides therein. (Arts.
152-155, Family Code)

43272, Preservation of family harmony asa legal policy is.
evident in Art. 151 of the Family Code, which provides
that no suit between members of the same family
shall prosper unless it should appear from the verified
complaint or petition that earmnest efforts towards a
compromise have been made, but the same have
failed. If it is shown that no such efforts were in fact
made, the case must be dismissed, except in cases
which may not be subject to compromise.

423. In 1997, Philippine Congress enacted RA 8369,
otherwise known as the Family Courts Act. The law
provided for the creation of family courts that are
vested with exclusive jurisdiction over child and
family cases. The law mandates family courts t@
try to preserve the solidarity of the family, provide
procedures for the reconciliation of spouses and the
amicable settlement of family controversy.’®

20 To be established in every province and city, the Farnil®
Court shall have jurisdiction to hear and decide on th!
following cases: Criminal cases where one or more €
the accused is below 18 years of age but not less tha
g years of age, or where one or more of the victim
is ~ minor at the time of the commission of the offensé
provided the minor is found guilty, the court sha
promulgate sentence and ascertain any liability whic
the accused may have incurred, The sentence shal
however, be suspended without need of applicatia
as provided in PD 602 (Child and Youth Welfare Code:
petition for guardianship, custody of children, habes
corr:us in relation to the latter; Petition for adoption ¢
children and their revocation;




424. All hearings and conciliation of child and family
cases shall be consistent with the promotion of the
child's and family’s dignity and worth, and shall
respect their privacy at all stages of the proceedings,
py treating records of the case with utmost
confidentiality and the identity of parties not to be
divulged unless necessary and with authority of the

judge.

425. In cases of violence among immediate family
members living in the same domicile or household,
the Family Court may issue a restraining order
‘against the accused or defendant upon a verified
complaint for relief from abuse. The court may order
the temporary custody of children in all civil actions.
The court may alse order support pendente lite,
including deductions for support from the salary and
use of conjugal home and other properties in all civil
‘actions.

426. The presiding judge of the Family Court, who
shall undergo training in dealing with child and
family relations cases, shall have direct contrel and
‘supervision of the youth detention home that the
LGU shall establish to separate the youth offenders
from the adult criminals. Alternatives to detention
‘and institutional care shall be made available to
the accused such as counseling, recognizance, bail,
community continuum or diversions form the justice
‘system and that the human rights of the accused are
fully respected in a manner appropriate to their well-
being.

427, The law also provides for a Social Services and
Counseling Division (S5CD), under the guidance of
the DSWD, which shall be established in each judicial
region as the Supreme Court shall deem necessary
based on the number of juvenile and family cases
‘existing in each jurisdiction. The SSCD shall cater
to all juvenile and family cases filed with the court
and recommend the proper social action, It shall also

20 continued: Complaints for annulment of marriage,
declaration of nullity of marriage and those relating to
marital status and property relations of husband and wife or
those living together under different status and agreements,
and petitions for dissolution of conjugal partnership of gains;
Fetitions for support and or acknowledgment; Summary
iUdll:I_aI proceedings brought under the provisions of EQ 209
Family Code of the Philippines); Petitions for declaration of
‘Status of children as abandoned, dependent or neglected
'Fhlidr_EH.' petitions for voluntary or involuntary commitment
‘of children: the suspension, termination, or restoration of
-.E%(ental authority and other cases covered by PD 603,
£O 56, series of 1986 and other related laws; Petitions for
the constitution of the family home; Cases against minors
‘Covered by RA 6425, otherwise known as the Dangerous
(HIugs Act, as amended; Violations of RA 7610, also known
'35 Specjal Protection of Children Against Child Abuse,
Elﬁtggltatlon and Discrimination Act, as amended by RA

develop programs, formulate policies and procedures,
and provide technical supervision and monitoring of
all S5CD in coordination with the judge.

428. In Islam, monogamy is a general rule while
polygamy is only an exception. To justify a subsequent
marriage, the man must be able to deal with his wives
equally in terms of companionship and treatment. In
some instances, polygamous relationships become
inevitable when the wife is unable to procreate,
is in a state of perpetual illness or is unsuitable for
cohabitation. The husband and the wife have the
right to divorce under the Muslim Code (Art. 34).

429. Under Islamic law, the husband and the wife
are obliged to live together, observe mutual respect
and fidelity, and render mutual help and support.
When one of the spouses neglects his or her duties
to the conjugal union or brings danger, dishonor or
material injury upon the other, the injured party may
petition the court for relief. The court may counsel the
offender to comply with his or her duties, and take
such measures as may be proper (Art, 34),

430. For a detailed discussion on the Filipino family
and its responsibility for the care and education of
dependent children, please refer to the Philippine
initial and second reports on the implementation of
the CRC, viz.,CRC/C/3/Add.23 and CRC/C 65/Add.31,
and the first, second, third, fourth fifth and sixth
reports on the implementation of the CEDAW, viz.,
CEDAW/C/5/Add.6, CEDAW/C/13/Add.17, CEDAW/C/
PHI/3, CEDAW/C/PHI/4 and CEDAW/C/PHI/5-6.

National Policy on Family and the Rearing of Children

431. The Philippines has drafted many progressive
laws aimed at assisting families in the rearing of
children.

432. Republic Act 9262, otherwise known as The
Anti-Violence Against Women and their Children Act
of 2004, criminalizes people who commit acts of
physical, sexual, psychological (including wverbal),
and economic abuse and viclence against women
and their children in a marriage, when dating, or
in @ common-law relationship. For the first time, a
Philippine law protects women who are abused by
their spouses, former partners, or lesbian partners.
It also includes the “battered woman syndrome” as
a justifying circumstance for self-defense, leaving the
woman-victim free from any civil or criminal liability if
she injures or kills her abuser.

433. An illustrative case is People vs. Genosa (G.R.

No. 135981, 15 January 2004), where the Supreme
Court had the occasion to discourse on the "battered

PHILIPPINE GOVERNMENT'S 2N T0 47 Perionic Report 107




woman syndrome,” thus - “First, each of the
phases of the cycle of violence must be proven to
have characterized at least two battering episodes
between the appellant and her intimate partner.
Second, the final acute battering episode preceding
the killing of the batterer must have produced in the
battered person’s mind an actual fear of an imminent
harm from her batterer and an honest belief that she
needed to use force in order to save her life. Third, at
the time of the killing, the batterer must have posed
probable - not necessarily immediate and actual
- grave harm to the accused, based on the histary
of violence perpetrated by the former against the
latter.”

434. In 2003, EO 238 was issued providing for the
creation of the National Committee on the Filipino
Family. The Committee is mandated to promote
awareness of the importance of the family through
appropriate programs and activities.

435. Republic Act No. 8972, otherwise known as the
Solo Parent Welfare Act of 2000, has the objective
of developing a comprehensive program of services
for solo parents and their children to be carried out
by wvarious governmental and non-governmental
agencies. Towards this end, the DSWD maintains
a Comprehensive Package of Social Welfare and
Development Services for Solo Parents and their
Children that includes livelihood, self-employment
and skills development, psycho-social services,
educational services, employment related benefits,
health services and housing services for solo parents
and their dependents.

436. Moreaver, Sec. 8 of RA 8972 provides that “in
addition to leave privileges under existing laws,
parental leave of not more than seven days every
year shall be granted to any solo parent employee
who has rendered service of at least one year.”

437. The National Intemal Revenue Code of 1997
entitles the head of the family to a personal exemption
in the computation of tax liability. The head of the
family is also allowed to claim additional exemption
for each of his dependent not exceeding four. In
case the spouses are legally separated, additional
exemptions may be claimed only by the spouse who
has custody of the child or children.

438, The Paternity Leave Act grants all married male
employees in the private and public sectors with a
paternity leave of seven days with full pay for the first
four deliveries of the legitimate spouse with whom he
is cohabiting.
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439. Republic Act No. 7160, otherwise known as th,
Local Government Code of 1991, transferred the
implementation of family and community welfare ang
development services from the DSWD to the loca|
government units,? |

440. The DSWD develops policies and standards
for the guidance of local government social welfars
units and non-governmental agencies on family anﬁ?
community welfare and development services,??

Government programs on family

441. The Government embarked on a family-focused
approach to service delivery. In order to reach th’é.E
more disadvantaged groups and to address the
task of employment generation, programs on self.
sufficiency and self-reliance were expanded. The
national livelihood program was launched to promote
and provide opportunities for self-employment. As g
consequence, income-generating livelihood programs
and projects and entrepreneurial training increased.
during the period.

442. The Government recently formulated the
National Plan of Action for the Filipino Family 2005-
2015. This plan of action built upon the previous
Philippine Plan of Action for the Filipino Family, 1994-

21 However, the DSWD through the Bureau of Family and
Community Weifare retained the following functions;
Formulation of programs, policies, rules, “regulations
and standards relative to the imEFIementation of family
and community welfare and development services:
Initiation and administration of pilot or special projects
for demonstration of the corresponding policies,
pmdgrarr_ls. services, strategies, methods, procedures
an le_é:uu:ielmes, prior to naticnwide Implementation;
and Evaluation and provision of technical assistance
and consultative services to operating units and
local government welfare departments on program
implementation,

22 These services include - Parent Effectiveness
Service, which includes parenting sessions on:
early childhood care and deveioﬁment, arenting
laws, improving marital relationship, health care;
Responsible Parenthood Service, which refers to the
provision of information and guides to individuals and
couples of reproductive age in maklnF decisions and
corresponding action on planning family size and child
spacing; Marriage Counselling Service, which refers to
the provision o Fuidanca to would-be couples on the
realities and obligations of conjugal life and thereby
coming to an informed decision about marriage.
This service also includes exploring information and
alternatives with married couﬁles and making decisions
about resolution of marital differences or enrichment of
conjugal relationship; Family Casework, provides family
members who are unable to cope with role adjustments
resulting from crisis situations with knowledge and skills
in problem solving; Special Social Services for Single
Parents, which refers to counselling on the resolution
of negative and bothersome feelings brought about by
the loss or absence of the spouse; and Self-Employment
Assistance, which refers to the provision of capital
assistance to disadvantaged families, family members
or groups to undertake income-generating projects.




,004. A National Steering Committee on the Filipino
ily was created to oversee the implementation of

he Plan.”

: The DSWD administers several community

Esed programs which aim to assist families in the
aring of children such as child care and placement
vice, among others.2

. The DSWD is also currently piloting several
projects which aim to assist families.?s

The Committee is chaired by the Secretary of Social
welfare and Developrment and composed of government
agencies, non-governmental organizations, civic
and religious, marriage and family organizations,
educational institutions and media groups.

' These programs are as follows:

+ Child Care and Placement Service - provides parental
care, whether temporary or permanent, to abandoned,
abused, orphaned children or those with special needs.
+ Day Care Centers - the DSWD operates care centers
nationwide, benefiting almost two million pre-schoolers
thus allowing their mothers to have regular jobs.

« Child Protective Service - provides immediate
intervention to abandoned, neglected, abused or
exploited children, to prevent further abuse and
exploitation and assist the child and the child’s family
to overcome the trauma of such experiences.

« Healthy Start Project - a community based preventive
strategy designed to improve family coping skills and
functioning, promote positive parenting skills and
parent child interaction, and advance optimal child
development. )

* Special Social Services for Youth Offenders - a
program for youth offenders with suspended sentence
and assist them and their family by rehabilitating and
reintegrating youth offenders into the mainstream of
society, Early Detection and Intervention of Disabilities
of Disabilities Among Children — a program with assists
parents in detecting disabilities of children at an early
stage and avail themselves of intervention to reduce
the risk of secondary problems. )

* Family Drug Abuse Prevention Program - a community
based prevention program which aims to educate
prepare families and their members on the adverse
effects of drugs abuse. It involves the promotion of family
life enrichment activities to enhance cohesive, bonding
and harmonious relatmnshi? among family members,
It further aims to equip the families with parenting and
life skills towards a drug free home.

* Substitute Family Care - a service to meet the meet
the needs of persons with disabilities, including children,
and senior citizens for custodial care and rehabilitation
services through residential care and group homes.

The following programs have recently been introduced
by the DSWD:

Nuaht_f:are for Children of Working Mothers - provides
substitute parental care to young children (3 months-6
years old) while their mothers/parents are working at
night and young children are left with nobody to take
care of. Thefprngrarn is a preventive measure in the
elimination of abuse and neglect against young children.
It also provides opportunities for mothers to accept jobs
on night shifts without sacrificing their roles as mothers,
and thus enabling them to be productive at work, The
project was pilot-tested in Taytay. Rizal and was able to
serve 25 children of 18 mothers working in factories in
1999, The project was later adopted in Binangonan and
Cainta Rizal and Tanauan City, Batangas

Integrated Day Services for Senior Citizens and
Children - this program provides for integrated social
services for older persons, pre-schoolers, youth and

their parents thruu?h intergenerational approaches
and strategies bridging the gap between and amon
enerations. This project was pilot tested in Neptali
onzales Integrated Day Center for Senior Citizens and
Their Children'in Mandaluyong City.

Protective Behavior Program - an educational training
program which teaches/fempowers children and adults
an safety issues related to sexual abuse..

Tuleng Aral Walang 5agabal - provision of day care
service program to 3-6-year-old children with disabilities.
As of 2002, this project is being implemented in 21
provinces, 19 cities and 851 barangays nationwide.

Growing Great Kids - this pro_?ram adopts a training
curriculum for caregivers of children 0-3 years old.

National Family Viclence Prevention Program - a
community-based strategy which educates family
members on how to protect themselves against violence
within the context of family relations. It mobilizes
communities and inter-agency structures to consolidate
efforts in support to families at risk of domestic violence
through the organization and strengthening of Barangay

Councils for the Protection of Children, Family Councils,
development of family advocates/family watch and
Eeer support to victims, as well as the training of

atarungang Pambarangay members on proper
mediation of domestic violence through the conduct of
the Family Group Conference.

Neighborhood Support Service for Older Persons - a
community based project which provides appropriate
services to older persons in their own homes regardless
of their status and condition in life. This project was
pilot-tested in Regions VI, X1 and CAR.

Liberating the Indigenous People from Indignity - a
capability-building program which is designed to uplift
the self-worth of Indigenous pecples. exercise cultural
awareness in them and strengthen their positive
indigenous values, system and practices. The project
is currently being pilot-tested in Lamitan, Basilan, and
Zamboanga City.

Sheltered Workshops/Work Center for High Functioning
Mentally Charged Persons - a business facility that
fulfills hopes of persons with disabilities for economic
sufficiency. It was pilot-tested in Davao City, Region VIl
{Tacloban) and CAR (Baguio). The project was able to
serve a total of 60 mentally challenged persons In 2001.
ECCD School on the Air - ﬁmwdes relevant and helpful
information on early childhood development to parents
with young children (0-6 years old).

Child Friendly Investigation Studio - a community based
facility which assists children who are victims of abuse
to disclose facts surrounding the incidence of crime for
preliminary and criminal investigation, and/or court hearings.
This facility is being pilot tested at the DSWD-NCR.

Rehabilitation Program for Street Children Recovering
from Substance Abuse - a residential center-based
program that utilizes the Modified Sacial Stress Model
as a framework of intervention to help street children
exposed to substance abuse has a healthier life and
revents the harmful use of substances. The project
5 being pilot-tested at DSWD-NCR' s Haven Tor Street
Children in Alabang, Muntinlupa City.

Halfway Home for Children in Conflict with the Law -
provides aftercare support to youth who have completed
their rehabilitation program and with court order for
release either to their families or for independent living
Preparlng them emotionally, socially and economically
or eventual reintegration to society. The projectis I;nalnEl
pilot tested in Region X| (Davao City) in partnership wit

Bahay Kalamboan, an NGO catering Lo street children.

Information Technolegy Literacy for Out-of-5chool Youth
with Disabilities (Sharing Computer Access Locally and
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Special programs for Overseas Filipino workers

445. As a response to the emerging issue of
the migration of Filipino workers, the DSWD, in
coordination with DOLE, pilot-tested the International
Social Welfare Services for Overseas Filipino National,
The program aims to institutionalize the establishment
of social welfare desks at diplomatic posts where
there are large concentration of overseas Filipinos
workers.*®

25 continued:

Abroad Program} - a community based intervention

which offers basic computer literacy skills program

to youth with disabilities and out of schoal youth to
broaden their employment opportunities. At present,
there are 15 ICT Centers being operated with local
avernment units. The IJr{)ject is being pilot-tested in
egions I, Il, 1Il, IV, VI. VIl and CAR.

= Special Drug Education Center (SDEC) - a community
based facility which helps out-of-school youth and street
children to cope with the challenges of adolescence
particularly their vulnerability to drugs and substance
abuse. It 15 being pilot-tested in two centers being
managed by local government units particularly NCR,
Pasay City and Legaspi City.

= Community-Based Rehabilitation Program  for
Perpetrators of Domestic Violence - provides various
treatment approaches to restore the perpetrators social
functioning and to break the cycle of violence in the
family. The program is in response to Republic Act No.
9262, otherwise known as the Anti-Violence Against
Women and Children Act. The project is currently being
Eg‘cg—tested in Regions Ill, IV, V and VI, X, X, NCR and

*  Special Social Services for Strandees - a mechanism that
Institutionalizes coordinated responses to efficiently
manages the strandees during disaster through the
Municipal Disaster Coordinating Council, an inter-
agency structure in the municipality.

. Alliance of Networks for Assistance to Strandees - a
facility that gives immediate assistance such as food,
potable water, shelter and medicines to stranded
commuters in various ports of the country,

26 There are three (3) schemes of deployment - A Social
Welfare Attache was deployed to Malaysia to assist
in the handling of OFW concerns, more particularly
the cancerns of the deportees. For 2004, the attache
was able to assist 7,368 deportees and victims of
trafficking through provision of temporary shelter,
counseling, critical stress debriefing and repatriation;
Seven (7) social workers were detailed as technical and
administrative assistants to Labor Attaches in Hongkong,
Singapore, Taiwan, Dubai, Abu Dhabi in UAE, Jeddah and
Kuwait. The social workers were able to assist a total of
6.256 overseas Filipino, mostly domestic helpers who
were victims of physical and sexual abuse. Provision of
temporary shelter, counseling, critical stress debriefing,
medical, financial assistance and referrals to other
sources were extended to OFWs; and Four (4) social
warkers were also deployed on secondment at the
International Social Services of Hnngkong and Japan in
2004. They provided services on international adopticn,
repatriation of children of undocumented Filipinos and
counseling on interracial marriage,
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Question No. 5. Scheme of maternity protection

446. Reference may be made to pars. 330 to 333,

447. The maternity leave benefit grants entitleg
female employees with 60 calendar days for a norma;
delivery, abortion or miscarriage. The benefit |
extended to 78 calendar days in the case of caesarijz;
section. If a female employee who is employed in the
private sector should give birth or suffer abortion or
miscarriage without the required contributions havir;-
been remitted for her by her employer to the 555, gr
without the latter having been previously notified b
the employer of the time of pregnancy, the employer
shall pay to the 555 damages equivalent to the
benefits which said employee would otherwise havé
been entitled to, and the SSS shall in turn pay such
amount to the employee concerned.

448. Meanwhile, under DOLE regulations the
assignment of female employees to the night shift of
10.00 p.m. to 6.00 a.m. is allowed only if she is not a
nursing mother, among other conditions. '

449. Also, the Philippine Health Insurance Corporation
(PHIC) shoulders a portion of the hospitalization
costs incurred by reason of childbirth, abortion
or miscarriage. The assistance extended by PHIC
includes subsidy for room and board and operating
room fees as well as allowances for drugs and
medicines, laboratories and doctor's professional
fees.

Question No. 6. Special measures of protection and
assistance on behalf of children and
young persons

450. The Constitution provides for the right of children
to assistance, including proper care and nutrition,
and special protection from all forms of neglect;
abuse, cruelty, exploitation, and other conditions
prejudicial to their development; the right of the
family to a family living wage and income; and the
right of families or family associations to participate
in the planning and implementation of policies and
programs that affect them,

451. The Constitution also recognizes the vital rolé.
of the youth in nation-building and mandates that
the State shall promote and protect their physical'.'{
moral, spiritual, intellectual, and social well-being;
inculcate in the youth patriotism and nationalism.
and encourage their involvement in public and
civic affairs. Furthermore, the Constitution requires
that the State shall defend the right of children to
assistance, including proper care and nutrition, and




jal protection from all forms of neglect, abuse,
i alty, exploitation, and other conditions prejudicial
v their development.

. The Child and Youth Welfare Code is the basic
work for the development and protection of

ildren as well as the responsibilities of the family,
munity, samahan (association), school, church
he State in ensuring the proper development
ildren. It presents the administrative measures
rograms for the care and treatment of special
namely, the abandoned, neglected,
., working, physically disabled and
otionally disturbed children, as well as youth

453. Protection measures for children are further
a1 plified in RA 7610, otherwise known as an Act
yiding for Stronger Deterrence and Special
ection against Child Abuse, Exploitation and
iminat RA 7658 to enforce particularly the policy
inst child labor.

. Last 19 December 2003, RA 9231 providing
e elimination of the worst forms of child labor
signed into law. Essentially, RA 9231 seeks to
ninate the worst forms of child labor such as those
olving slavery, prostitution, drug trafficking, and
ork that is hazardous and harmful to the health,
fety and morals of children. Violation of the law
cts the offender to a penalty of imprisonment
for fine.?

5. The Child and Youth Welfare Code provided for
reation of the Council on the Welfare of Children.
'he Council acts as the prime dovernment machinery
rged with the promotion and protection of
ldren's rights, welfare and development in the
hilippines. Also, as the focal coordinating agency of
hilippine Government for children’s concerns,
- Council is responsible for coordinating and

The law strictly prohibits the employment of children
under 15 years old, except if they are supervised by
their parents and their education is ensured. Child
actors from the entertainment industry are also exempt
from this law if their parents secure official permits fram
the labor department, if their employers can ensure
Proper working arrangements and if their schooling is
not sacrificed. The law newly prescribes reasonable
‘Working hours for all working children to ensure their
access to free and compulsory education provided
- by public schools. It stipulates that if working in non-

hazardous conditions, children below 15 years old can
Woark not more than 20 hours a week, at most 4 hours
aday. It also limits children 15-17 years old to work not
more than 8 hours a day or 40 hours a week. Night work
from 8pm to 6am is prohibited. An ILO study reveals
that working beyond this prescribed hours of work will
be detrimental to any child's total development.

monitoring the implementation of all laws, programs
and services for children.

456. The Youth in Nation Building Act, RA 8044, created
the National Youth Commission and established a
National Comprehensive and Coordinated Program on
Youth Development through which the youth will be
enabled to fulfill their vital role in nation-building. The
National Youth Commission has been tasked, among
others, to: (a) formulate and initiate the national
policy on youth; (b) oversee a national integrated
youth promotion and development program: and
(c) establish a consultative mechanism which shall
provide a forum for continuing dialogue between
the government and the youth sector on the proper
planning and evaluation of policies, programs and
projects affecting the youth.

457, The Philippine National Strategic Framework for
Plan on Children (2000-2025) or Child 21, as a sequel
of PPAC of 1991-2000, was prepared in 2000. Child 21
lays the foundation of a “rights-based and evolving
capacity” approach to planning and programming of
plans and projects which are focused on children. Child
21 requires the interfacing of critical interventions at
the various stages of the child's development and
the rights and tasks corresponding to the evolving
capacities of the child.

458. Executive Order 275 created the Special
Committee for the Protection of Children from
all forms of neglect, abuse, cruelty, exploitation,
discrimination and other conditions prejudicial to
their development. The Special Committee is tasked
with the coordination of governmental and non-
governmental efforts implementing national laws
specifically designed to protect the rights of children
who are victims of various forms of child abuse and
commercial sexual exploitation. The Committee
reports to the President such actions taken to address
specific issues on child abuse and exploitation, and
directs other agencies to immediately respond to the
problems brought to their attention and report to the
Committee the action taken.?®

459, The PNP has established the Women's Crisis
and Child Protection Center which places under one

28 The Committee is chaired and co-chaired by the
secretaries of the DOJ] and the DSWD, respectively,
and includes as members the CHR Chairperson,
the Commissioner of the Bureau of Immigration,
the respective undersecretaries of the DOLE, the
Department of Tourism, the DILF and the DFA, as well
as three representatives of private organizations to
be nominated by said groups and appointed by the
President, as members. The Council for the Welfare of
Children acts as Secretariat of the Committee.
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office police professionals involved in the treatment
of children victims.

460. The Children's Television Act, RA 8370, aims
to support and protect the interests of children by
providing them television programs that reflect their
needs, concerns and interests without exploiting
them. The law provided for the creation of the
National Council of Children's Television (NCCT),
which is attached to the Office of the President.
The NCCT is mandated, among other things, to
formulate and recommend plans, policies and
priorities for government and private sector, le.,
broadcasters, producers and advertisers, action
towards the development of high gquality locally-
produced children’s television proagramming. It shall
also maonitor, review and classify children's television
programs and advertisement aired during chiid-
viewing hours ad shall act on complaints committed
in violation of the law.

461. The principle of non-discrimination is upheld in
the Special Protection of Children Against Child Abuse,
Exploitation. and Discrimination Act (RA 7610). This
Act declares that it is the policy of the State to provide
special protection to children from all forms of abuse,
neglect, cruelty, exploitation and discrimination, and
other conditions prejudicial to their development.
It provides that the State shall intervene on behalf
of the child when the parent, guardian, teacher, or
person having care and custody of the child fails, or
is unable, to protect the child against such actions or
conditions.

462. Apart from the Anti-Violence Against Women and
Their Children Act (RA 9262), Congress also passed
the Anti-Trafficking in Persons Act of 2003 (RA 9208).
The law defines trafficking in persons as “recruitment,
transport, transfer or harboring or receipt of persons
with or without the victims' consent or knowledge,
within or across national borders by means of threat
or use of force or other forms of coercion, abduction,
fraud, deception, abuse of power or of position, taking
advantage of the vulnerability of the person, or, the
giving or receiving of payments or benefits to achieve
the consent of a person having control over another
person, for the purpose of exploitation which includes
at a minimum, the exploitation or the prostitution of
others or other forms of sexual exploitation, forced
labor or services, slavery, servitude or the removal
or sale of organs.” The law gives legal protection
to trafficked persons, regardless of whether or not
they have given their consent. As such, all trafficked
persons, without gqualification, shall be recognized
as victims of trafficking and shall not be penalized
for it. The victims or survivors shall be entitled to the
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witness protection program, and to services such
counseling, temporary shelter, education, health ¢
and legal assistance.?® )

463, In 2000, the Supreme Court issued the Rules g
Examination of a Child Witness. This comprehen
document sets the rules for dealing with children wha!
are (1) witnesses to a crime, (2) victims of a crima
and (3) accused of a crime, These rules are now being
applied in family courts. As a result of the enforcement
of these rules, child-friendly investigation styg
have been set up in select areas, which should greatly
facilitate the examination of children and thus keep
them from having to appear in courts. '

464. In 2002, children born out of wedlock were given
the right to use the surname of their fathers, provi
they had been acknowledged by their fathers in eijt

a public or private handwritten document. 1

465. The Magna Carta for Disabled Persons, RA 7277,
protects the disabled, both children and adult
from discrimination. This Act provides that the §
shall encourage respect for disabled persons ¢
shall exert all efforts to remove all social, cultural,
economic, environmental and attitudinal barriers that
are prejudicial to them.

466, Republic Act No. 8980, otherwise known as the
Early Childhood Care and Development (ECCD) Act,
provides for, among others, the ECCD Curriculum
which focuses on the children's development:
according to their individual physical needs and
socio-cultural background. The DepEd sets the
standards for the curriculum, staff requirements and
physical facilities for the operation of pre-schools;
as well as requirements for registration. The DSWD;
for its part, looks after accreditation and standards
setting for ECCD centers, programs and serv
catering to children four years and below. Executive
Order No. 249 established the Council on the Welfare
of Children-National ECCD Coordinating Council as
the institutional machinery that coordinates the
implementation of the early childhood educatia'rif
programs and ensuring collaboration among DSWD,
DepEd, DOH, non-governmental organizations and
LGUs.

29 Following the passage the Anti-Trafficking in Persons Act
of 2003, the Inter-Agency Committee Against Traffickind
(IACAT) composed of eight (8) government agencies was
created. |ACAT has formulated the National Strategit
Plan of Action Against Trafficking in Persons to serve
as the blueprint for all actions in combating trafficking
and protecting trafficked persons. The Strategic Plan
contains three (3) major components, le., preuentlnr}j
protection, law enforcement and prosecution; and E
recovery and reintegration, and adopts certain
strategies.



= At the present, around 77 per cent of five-year-
children are served by accredited public and
ate preschools and local government unit or LGU-
day care centers. The quality of services provided
eschools and day care centers varies in terms of
cula. Some preschools and day care centers are

sjx years old. However, not all children of poorest
useholds are covered by existing ECCD programs.
enty-three per cent of children who are supposed
o avail of ECCD are not yet served.

of hildren below 15 years of age in any public or
ate undertaking, except when the employed child

469. Section 12 of RA 9231 reads:

“Sec, 12-D. Prohibition Against Worst Forms of Child
r. - No child shall be engaged in the worst forms
fchild labor. The phrase “worst forms of child labor”
‘shall refer to any of the following:

(1) All forms of slavery, as defined under the “Anti-
trafficking in Persons Act of 2003", or practices similar
to slavery such as sale and trafficking of children,
fqght bondage and serfdom and forced or compulsory
:‘]_qpnr including recruitment of children for use in
‘armed conflict; or

*(2) The use, procuring, offering or exposing of a child
for prostitution, for the production of pernography or
for pornographic performances; or

| ;f{?-) The use, procuring or offering of a child for
~ illegal or illicit activities, including the production and
- trafficking of dangerous drugs and volatile substances
‘ Pprohibited under existing laws; or

“(4) Work which, by its nature or the circumstances
in which it is carried out, is hazardous or likely to be
harmful to the health, safety or morals of children,
Such that it:

“(a) Debases, degrades or demeans the Intrinsic
worth and dignity of a child as a human being;
or

“(b) Exposes the child to physical, emotional or

sexual abuse, or is found to be highly stressful

psychologically or may prejudice morals; or

“{c) Is performed underground, underwater or at
dangerous helights;

“(d) Involves the use of dangerous machinery,
equipment and tools such as power-driven or
explosive power-actuated tools;

“{e) Exposes the child to physical danger such
as, but not limited to the dangerous feats of
balancing, physical strength or contortion, or
which requires the manual transport of heavy
loads; or

“fi Is performed in an unhealthy environment
exposing the child to hazardous working
conditions, elements, substances, co-agents
or processes involving ionizing, radiation, fire,
flammable substances, noxious components
and the like, or to extreme temperatures, noise
levels, or vibrations; or

“(g) Is performed under
conditions; or

“(h) Exposes the child to biological agents such as
bacteria, fungi, viruses, protozoans, nematodes
and other parasites; or

“(i) Involves the manufacture or handling of
explosives and other pyrotechnic products.”

particularly  difficult

6.b. and c. Number of children engaged in paid
employment; Children employed in their families’
households, farms or businesses

470. Reference may be made to par. 102.

471. According to the 2001 International Labor
Organization and National Statistics Office Survey on
Children five (5) to 17 years ald, 16.2 per cent (4.2
million) of a total population of 24.9 million Filipino
children and youth belonging to this age groupin 2001
were employed. This proportion is slightly higher than
the 16 per cent (or 3.6 million) economically-deprived
children in1995. There were far more male working
children than female ones, comprising 2.5 million
or 63.4 per cent and 1.5 million or 36.6 per cent,
respectively. Seven in ten working children were in
rural areas. The latest Labor Force Survey, conducted
from October 2003 to October 2004, revealed that
approximately 2,116 million or 9.1 per cent of the
total 25.210 million children 5 to 17 years old were
working.

472. Almost 60 per cent of the working children were
engaged in agriculture, hunting, and forestry. That
Is, 59.2 per cent of the working children in October
2003 and 57.3 per cent by October 2004. The second
highest number of working children was found in
the wholesale and retail trade, followed by children
employed by private households, with almost 10 per
cent. Less than 2 per cent of working children were
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found in construction and other industries, More
than 50 per cent of the working children were unpaid
while those who were paid made up at least a third
of the working children. An average of 23 per cent
of working girls spent more than eight hours of wark
every day, compared to 8.5 per cent of the working
boys. Then, too, at least a third of the girls worked at
least 40 hours a week, whereas only about a fourth of
the boys did the same.

473. In most cases, children’s work involves simple
chores which can be undertaken without much
training, such as gathering, sorting or picking
materials. Others render personal or community
services, like washing cars and jeepneys, babysitting,
shining shoes and toting bags. They sell in sari-sari
stores (small neighborhood stores and on the streets
(street vendor). In the agricultural areas, children are
often involved in traditional crafts production, such as
abaca crafts or mat weaving.

6.d Disadvantaged groups of children

474. For the year 2003, a total of 2,732 children had
been separated from their parents and deprived of a
family environment. Nine hundred seventy children
were placed with foster families while 1,902 children
had been either adopted domestically or through
inter-country adoption.

475. The DepEd reported that in 2003, a total of 3,951
children attended special education classes in regular
schools while 120,426 children enrolled in 159 special
schools all over the country,

476. In 2004 a total of 3,485 crimes were alleged
to have been committed by children between 9 and
17 years old. Based on data from the DSWD, theft/
qualified theft emerged on top of the list of crimes
most often committed by children in conflict with the
law, followed by robbery/hold-up/frustrated robbery/
robbery with serious physical injuries, and rape/
attempted rape/statutory rape.

6.e. Measures undertaken to remedy the situation of
children in vulnerable situations

477. Whenever a parent is found to be neglectful, as
in the case of children who beg or work in the streets
and are brought under police custody, the child is
returned home and the parents are admonished by the
Barangay Council for the Protection of Children (Art.
61, Child and Youth Welfare Code). Family casework is
provided by a social worker to resolve any conflict in
the family that brings about neglect by the parent and
prevent the separation of the child from the family.
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478. In cases of children who are under the protectjya
custody of the DSWD in residential facilities, in fo
care, or in rehabilitation centers, parents have g5
visit their children to maintain the child’s persong
relationships when it is for the best interest of tha
child. A family day is designated to give the ¢

and his family a chance to get together during th
time family therapy sessions are conducted by Socla|
workers. Visitation rights, however, are curtailed fop
offending parents particularly when the child refuses:
to see them because of fear and tendency of som
parents to put the child under stress, i.e. pressur
the child to withdraw the case against the parept
perpetrator. -

479. Relative to cases of abuse and family conflicts
where the child may be separated from the family,
the Family Violence Prevention Program has bﬁg
developed as a community based mediation strategy
to prevent the child's separation and/or resolve issues/
conflicts affecting family relationship. The Family
Group Conference is one strategy that provides ;;
opportunity for the parents and children to |dent_.
possible solutions to the problem.

480. Permanent separation of a foundling from parents
is forestalled by the social worker through media
announcements and intensive search procedures
within six (6) months by the police and the Baran
Council for the Protection of Children while the child is
in a residential facility or with a foster family.

481. Pre-adoption counseling services are extended
to the prospective adoptee and the children of the
adopting parents, to ensure that they understand
the nature and effects of adoption and are able to
express views on adoption in accordance with his/her
level of discernment.

482. Counseling services are also provided to
biological parents who will be giving up their childrerf
for adoption before and after the birth of the child
to ensure that no hurried decisions are made about
relinquishing parental responsibility over the child:
Simulation of a child’s birth is punishable under the
Revised Penal Code.

483. The social worker helps the child underst:an';!
his parents’ inability to care for him and his feelings
about the separation.

484. A child who is ten years old and above and made
available for adoption is required to give his written
consent to the adoption.

485. The Inter-Country Adoption Act of 1995, RA 8043,
establishes the rules to govern inter-country adoption



filipino children and provides for measures to
e that inter-country adoptions will be beneficial
o child’s best interest, and serve and protect
er fundamental rights. The law provided for the
ion of the Inter-Country Adoption Board to act
the central authority in matters relating to inter-
intry adoption in consultation and coordination
the DSWD, the different child-care and
ment agencies, adoptive agencies, as well as
pvernmental organizations in child-care and
ment activities.

Adoption, foster care, residential or group home
re is made available only when parental care is
ot suitable or possible. The type of care depends
. the (1) age and evolving capacity of the child; (2)
wree of deprivation of parental care and support;
d (3) inability of the parent to exercise parental
ponsibility unaided.

7. The DSWD had always worked for the
nstreaming of children with disabilities. Recently,
DSWD has developed a community based
ct for the protection of children with disabilities.
e program, known as Tuloy Aral Walang Sagabal
oject (TAWAG), was developed to guide parents,
; ivers, day care workers, volunteers and other
armediaries in mainstreaming the integration of
ldren and youth with disabilities into the regular
ool systermn and eventually into the cammunity.

The DSWD also pilot tested the Mainstreaming of
“hildren with Disabilities Program in five (5) regions
e country. The project involved the deployment
f roving day care workers who have technical
know how on handling children with disabilities. The
ram aims to raise the positive consciousness of
ies of children with disabilities as well as the
munity where they live on the proper way to care
anddeal with disabilities. The project has benefited
85 children with disabilities through educational
grams while 970 others were integrated to day
‘tare centers, special educational school and reqular

._ r '_Gdls.

489, The DSWD also developed the Community
sed Day Care for Children with Autism, which is a
ot program providing early childhood enrichment
ivities to children with autism and those whose
velopmental age is from 3 to 6 years.

490, Republic Act 9344, otherwise known as Juvenile
Justice and Welfare Act of 2006, provides for the
mediate turn over of children in conflict with the
to social workers upon apprehension instead
F Jalling them as was the practice. It also provides

for the referral of children’s cases to community-
based rehabilitation programs (diversion programs)
instead of going to trial, and for juvenile delinquency
prevention programs as well as rehabilitation and
reintegration.

491. Under the law, the diversion program shall
include adequate socio-cultural and psychological
responses and services for the child. At the different
stage where diversion may be resorted to, viz., at the
level of the village chief, the law enforcement officer
and the prosecutor or the court, several programs are
made available for the child in conflict with the law,*®

Article 11

Question No. 1. Standard of living

1.a. Current standard of living

Status and trends: 2003 Official poverty data

492. As of 2003, a total of 24.7 per cent of Filipino
families (or 30.4 per cent of the Filipinos) were
considered poor compared to 27.5 per cent (33 per
cent of the population) in 2000, The poor families
had income that was below the poverty threshold
of PhP 12,267 in 2003. The decrease in the poverty
incidence of families was mainly attributed to the
increase in earnings across almost all income levels
and across all regions except in Metro Manila,
CALABARZOM,and Northern Mindanao. Using the
World Bank’s international poverty line of US$1/day,
the Philippines slightly improved with the proportion
of the population below US$1/day declining from 13.5
per cent in 2000 to only 11.1 per cent in 2003,

493, The country’'s annual per capita poverty
threshold reached PhP 12,267 in 2003, up by 7.1
per cent compared to the revised 2000 level of PhP
11,451, Thus, a family of five members should have
an income of at least PhP 5,111 a month to be able
to sustain their minimum basic needs, both food and
non-food.

30 A. At the level of the village chief - (1) restitution of
property; (2)reparation of the damage caused; (3)
indemnification for consequential damages; (4) written
or oral apology; (5) care, guidance and supervision
orders; (6) counseling for the child and his fam1lg:
(7) attendance in training, seminars and lectures; (B)
Fartt-::ipal:inn in available community-based programs
ncluding community service. B. At the level of the law
enforcement officer and the prosecutor - (1) diversion
Fm rams specified above; (2) confiscation and
orfeiture of the proceeds or instruments of the crime.
C. At the level of the appropriate court - (1) diversion
programs specified above; (2) written or oral reprimand
or citation; (3) fine; (4) payment of the cost of the
proceedings; or (5} institutional care and custody.
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494. Meanwhile, the annual per capita food threshold
increased from PhP 7,707 in 2000 to PhP 8,134
in 2003, up by 5.5 per cent during the period.
Subsistence incidence, or the proportion of families
with per capita income below the food threshold,
stood at 10.4 per cent in 2003 (or 13.8 per cent of
the population), exhibiting a decrease of almost two
per centage points from 12.3 per cent in 2000. The
subsistence level or threshold, which is measured as
the minimum income needed by a family to satisfy its
nutritional requirements (2,000 kilocalories per day)
was estimated at PhP 3,389 per month for a family
with an average of five members or PhP 8,134 per
capita per year. This means that in 2003, about 1.664
million families did not earn enough income to provide
for their basic food requirements, representing a
drop from the 2003 level of 1.850 million families.
The subsistence or core poverty of families declined
slightly from 12.3 per cent in 2000.

495. Based on the preliminary results of the 2003
Family Income and Expenditure Survey, households’
allocation for food expenditures decreased from
43 per cent in 2000 to 42 per cent in 2003. They
also reduced the allocation of expenditure on food
consumed at home from 38 per cent in 2000 to 37
per cent in 2003. On the other hand, higher spending
on food consumed outside the home was ohserved
as the proportion went up from five per cent in 2000
te 5.3 per cent in 2003, suggesting a change in the
Filipino family lifestyle of eating at home.

Incidence of paverty, 1980-2000

496. Since the 1980s, poverty has gradually been
diminishing in the Philippines. Official estimates from
the National Statistical Coordination Board (NSCB)
showed poverty incidence?® at a high of 44.2 per cent
in 1985, to 31.8 per cent in 1997,

497, A comparison of time periods shows different
ratesin poverty reduction. Forthree three-yearinterval
periods* - 1985 to 1998, 1991 to 1994, and 1994 to
1997 - there were relatively substantial reductions in
poverty incidence, with poverty decreasing between
3.5 to 4.5 percentage points. These were periods
of high economic growth and as observed, periods
with rises in household and per capita expenditure.
Poverty reduction during these periods is positively
associated with economic growth.

31 Poverty incidence in this section means the proportion
of families whose incomes fall under the poverty
threshold; all incidences in this paper would refer to
families.

32 Poverty incidence is estimated officially only every
three years since it is dependent on the Family Income
and Expenditure Survey which is undertaken only every
three years.
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498. From 1988 to 1991, poverty reduction wa
slow as it went down by only 0.3 percentage points
For this period, studies point to political instability,
natural disasters, and economic mismanagement a_e,';
the culprits for low growth and consequently, sloy
reduction in poverty. Also, for the first time in almost
two decades, due to the combined effects of the Eas|5§
Asian financial crisis and the El Nifio phenomengn,
poverty incidence worsened in the year 2000. From 5
1997 figure of 31.8 per cent, 2000 figures show that
poverty incidence was at 33.7 per cent already, |
terms of actual number, by 2000, the total number gf
poor families breached the 5 million mark for the first
time in recent history,

499. Both the proportion and number of families with
incomes insufficient to buy the necessary quality and
guantity of food, measured by the food or subsistence.
incidence, has followed the trend of poverty
incidence, although relatively smaller in degree. The
proportion of the so-called ‘core-poor’ has gone down
substantially in the years of economic boom, while for
intervals marred with crises and shocks, it has gone

up.

500. In terms of magnitude, there were 2,546,486
families in 2000 that had incomes below the needed
amount to buy sufficient quantity and quality of food,
going beyond 1985 figures. The latest figure reflects
a reverse of the trend of constant decline since 1991.

501. Mindanao, among all the Island groups, has had
the slowest pace of poverty. From 1985 to 2000, it
has only managed to decrease its poverty incidence
by 3 percentage paints. Across time, it has surpassed
the national average and at the turn of the decade,
it has had the highest poverty incidence among the
island regions. Four out of its five regions in 2000
have the highest incidence amang the regions. The
Autonomous Region of Muslim Mindanao (ARMM),
since the middle of the nineties, has been occupying
the top spot with almost 7 out of 10 families living in
poverty.

502. Visayas, on the other hand, has had the fastest
reduction in poverty from a high of 58.8 per cent
in 1985 to only 41.7 in 2000. Poverty rates in the
respective regions have been high but Regions 6, 7,
and 8 have been improving relative to their neighbors.

503. Luzon, has consistently been performing the
best in terms of the above figures. Regions in Luzon
continue to enjoy the lowest poverty incidences
among regions, except for Bicol (Region 5), which
has been the weakest performer in Luzon. The Bicol
region has hardly improved since the eighties. As




wpected, NCR has the lowest incidences across time
wong the regions and has decreased its poverty
incidence the fastest.

poverty as a rural phenomenon

504. Philippine poverty continues to have a rural face.
gher proportion and number of the poor continue
exist in rural areas. Rural poverty incidence
has constantly been in the 45 to 50 per cent mark
throughout 1985 up to 1997 and 2000, failing to
catch up with urban poverty incidence which has
}amattcaily decreased from 33.6 per cent in 1985 to
nty 17.9 per cent in 1997, In six years - from 1991 to
7 - poverty incidence in urban areas was almost
“halved, from 31.1 to 17.9 per cent - this suggests that
the economic boom in the early part of the nineties
penefited the urban areas more than it did the rural

Inequality of income distribution

505, If there is one factor that significantly influences
poverty reduction aside from economic growth, it
g ineguality. Ineguality in income distribution is
partly responsible in determining how the fruits from
_-nnormc growth are spread across the different
income groups. In terms of inequality, the country
has consistently had high levels of it.

I

505 In 2000, poverty incidence went up butinequality
improved - this may be attributed to the nature of the
}.‘ﬁsis which affected the upper income groups more.

507. Partly because of an unequal distribution through
time, poverty reduction has not been as rapid as
desired. From 1985 to 1997, a eountry estimate found
that poverty incidence could have been reduced by
20.5 percentage points, however, due to inequality
of income distribution, it only went down by 16.5 per
cent.

|
598 In terms of inequality, majority of the regions
In the country has had high inequality of income
distribution, It has been observed that inequality has
Worsened since 1985 for all the regions except the
CARAGA Region (Region XIll) and Region 3. Inequality
IS centered mostly on Visayas which has had three
of the highest gini rates in recent years. Region 8
! has performed the worst, starting at 0.3947 in the
15805, moving up to 0.4901 in 2000. Mindanao has
a similar case with Visayas. ARMM turns out to have
the lowest inequality as it registers a gini coefficient
of only 0.3278. Many have cited that ARMM, being
the poorest region, may have very few households
in the upper income groups since majority (almost

70 per cent) is considered poor. Although NCR has
posted the lowest poverty incidences, it exhibited a
high level of inequality.

Income gap, poverty gap and severity of poverty

509. Other measures of poverty, which provide
complementary information on the extent of poverty,
include the income gap, poverty gap, and the
severity of poverty. These indicators provide useful
information on the depth of poverty and the overall
cost of eliminating poverty through additional income
generation.

510. The income gap in the country was placed at
29.6 per cent in 2000, not significantly different from
the 29.8 per cent income gap computed in 1997, This
means that on the average, the family income of poor
Filipinos must increase by 29.6 per cent of the poverty
threshold for them not to be considered as poor.

511. In 2000, 27.2 per cent of the provinces had
income gaps ranging from 27.5 to 30.9 per cent.
More than half of the provinces actually had income
gaps of at least 27.5 per cent. At the highest depth of
poverty are Saranggani and Mountain Province with
income gaps of 40.4 and 3B8.0 per cent, respectively,
while at the shallowest end is Batanes with an income
gap of only 3.1 per cent,

512. The poverty gap, on the other hand, indicates
by what per centage of the poverty threshold on the
average would the income of Filipino families have to
be increased for poverty incidence to be zero.

513. Finally, the severity of poverty indicator tries to
capture the problem of inequality among the poor. In
2000, poverty was found to be most severe in Masbate
even if it is only second in ranking in terms of poverty
incidence. Sulu recorded the highest poverty incidence
in 1997 and 2000, but is not included among the 10
poor provinces with severe poverty. This means that
although there are more poor families in Sulu, the
incomes of most of these poor families are relatively
nearer the poverty threshold. Thus, the poor families
in Sulu would need less additional income to get out
of poverty compared to the poor families in Masbate.

1.b. Relevant report

514, Reference is made to Philippine implementation
reports on the CEDAW (CEDAW/C/5/Add.6,
CEDAW/C/13/Add.17, CEDAW/C/PHI/3, CEDAW/C/
PHI/4 and CEDAW/C/PHI/ 5-6, as well as the Philippine
implementation report on the CRC, viz, CRC/C/3/
Add.23).
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1. Poverty line

515. Poverty line refers to the cost of basic food and
non-food requirements. In the Philippine official the
total basic expenditures. Thus, poverty line may be
viewed as the minimum Income required to meet the
food requirements and other non-food basic needs.
(NSCB; Philippine Poverty Statistics, 1997)

516. The latest official poverty data indicate that
in 2003, about 4.0 million families or 23.5 million
Filipinos, more than a quarter of the country's total
population, were living below the poverty line. These
fiqures represent a decrease from the corresponding
2000 levels of 4.1 million families or 25.4 million
Filipinos then straining to make ends meet.

517. The three regions with the highest proportion of
poor families in 2003 were all in Mindanao, namely
CARAGA with 47.3 per cent, the ARMM with 45.7 per
cent, and Western Mindanao (Region IX) with 44.1
per cent. At the brighter end of the beam, the three
regions with the lowest poverty incidence are all
located in Luzon, namely, the NCR with 5.0 per cent,
and its neighboring regions - Central Luzon (Region
1) with 13.7 per cent, and the CALABARZON area
(Region IV-A) with 14.9 per cent.

1. Quality of Life Index/Human Development Index
for the Philippines

518. In the Philippines, any progress or change in
human development is officially measured not by the
“Quality of Life Index” but by the “Human Development
Index” or HDIL. This index attempts to measure the
complex concept of human development by tracking
the progress of selected aspects of human life.

519. The HDI is based on the unweighted average of
three indicators of well-being: longevity, as measured
by life expectancy at birth; educational attainment,
as measured by a combination of adult literacy (two-
thirds weight) and combined primary, secondary and
tertiary enrollment ratios (one-third weight); and
standard of living as measured by real GDP per capita
(PP$).

520. While the index was first employed in 1994,
official generation of the index at the National
Statistical Coordination Board began only in 1997. The
first report was released in March 2000; succeeding
reports are expected to follow every three years
thereafter.

521. The 1997 HDI revealed that the Filipinos’ gquality
of life has relatively improved. During the year, the

118 cHRp ECONOMIC, SOCIAL AND CULTURAL RIGHTS HANDBOOK

Philippines registered an HDI of 0.625, which Is 13
per cent higher than the 1994 index of 0.614, |

522, The provinces which have close proximities ¢,
Metro Manila attained higher HDIs while those thap
are geographically far from the capital of the country
remained at the tail ends. Among the major islang
groups, Luzon posted the highest average HDI gf
0.596, up from its 1994 index of 0.558. This wag
followed by the Visayas with a mean HDI of 0.531 apg

Mindanao with 0.490.*

523. The country’'s state of human development
improved in 2000 as human development index
stood at 0.656, or 0.027 points higher than the 1997
computed index of 0.629. All component indices grey
in 2000 but the most remarkable progress was notei
in incame index. 1

Question No. 2. Right to adequate food

2.a. General overview of the extent to which the
right to adequate food has been realized

Total food supply

524. Food poverty statistics in 2003 show a modestly
improving trend from 2000 data. The Natinnai
Statistical Coordination Board - Food Balance Sheet
(NSCB-FBS) report series showed that there was more
than adequate food supply available for consumption.
However, while modest gains in addressing (poverty
and) hunger where observed, neighboring countries,
are succeeding at a faster pace.

525. The total food supply available for cnns.umptiu!j
in the country in 2001 was more than adequate to
meet the recommended nutrient allowance for the:
population. Despite a slight decrease of 0.2 per cent,
from 1,191.2 grams in 2000 to 1,188.4 grams in.
2001, the country's per capita food supply exceeded
the recommended dietary allowance (RDA) of 1,031.0
grams (based on the RDA of DOST-FNRI, 1989).

526. Production of animal-based food commodities:
posted a higher growth in 2004 compared to production
of vegetable-based food items. This was evidenced

33 On the other hand, the NCR was still way ahead of the'

country’s provinces in terms of development as 1158
HDI was récorded at 0.885 in 1997, an improvement
from its 0.873 index in 1994. Majority (63 provinces of
81.8 per cent of the total) of thejprwipces fell undeﬁé
the medium classification in 1997, This perfc-rrnan."i-
was an improvement from the 1994 HDI results when
only 56 provinces or 73.7 per cent attained medwmz
classification. On the other hand, 14 provinces (182
Fer cent of the total) exhibited poor performance 35_.’%:
hey posted low HDIs. !



the 9.6 per centincrease in fish production and 4.2
'r cent in poultry production which made up for the
acline in livestock production. Vegetable production,
the other hand, decreased by almost 7 per cent,

'e27. Net import of food commodities has been
reasing for the period 2002-2004. Animal-based
d commodities especially live livestock and poultry
mmodities registered negative growth rates,
ile vegetable-based food commedities registered
:i'.'-. nimal decreases over the same period.

__’ . Although food is readily available, many do not
‘have enough money to but the food they need. Poverty
major cause of food inadequacy particularly in
the rural areas. Access to food by poor communities

ieral decrease in the intake of various foods. The

an one-day per capita food consumption d creased
om 869 grams in 1987 to 803 grams in 1993, and the

tribution to total food and protein intake. Higher
ke of fats, oils and nutrients was observed, except
that of iron and vitamin C.

. The proportion of Filipino households with per
3pital intake below 100 per cent dietary energy

BF

‘fequirement decreased from 69.4 per cent in 1993

to 57.2 per cent in 2003, with average annual per
centage point reduction of 1.22 per cent. It should,
however, be noted that the HFCS used different
nutrient-based dietary standards, i.e., Recommended
Dietary Allowances (RDA) in 1993 vyis-a-vis
Recommended Energy and Nutrient Intakes (RENI) in
2003 to emphasize that the standards are based on
nutrients and not food or diet which is the case in the
RDA. National Salt lodization Program

532. As a signatory to the Warld Declaration on
Mutrition and Global Plan of Action for Nutrition
during the international Conference on Nutrition in
Rome (December 1992), the Government committed
to address the problems of malnutrition, including
iodine deficiency disorders. As such, the Philippine
Plans of Action for Nutrition for 1993-1998 and 1999-
2004 included an explicitly stated objective for the
virtual elimination of iodine disorders in the country.

533. Towards this end, the Philippine Congress enacted
RA 8172, otherwise known as “An Act of promoting
Salt lodization Nationwide and Other Purposes.” RA
8172 requires the iodization of all food-grade salt for
human or animal consumption. It also mandates all
salt producers, importers and traders to iodized salt
and make it available to all Filipinos.

534. As the lead agency mandated by RA 8172, the
DOH Is responsible for the nationwide implementation
of the National Salt lodization Program. The program
has four components, namely: (1) production; (2)
marketing and distribution; (3) promotion and
advocacy; and (4) management and coordination.

Food fortification

535. The Philippine Food Fortification Program is
composed of two major components. The first is the
voluntary food fortification program that encourages
food manufacturers to initiate nutritional fortification
measures to fight micronutrient deficiency through
the DOH's Sangkap Pinoy Seal Program (SPSP). The
second is the mandatory food fortification program
that entails the nutritional enhancement of flour with
vitamin A and iron, sugar and edible oil with vitamin
A, and rice with iron.

536. Fortification of food with micronutrients is
generally recognized as the most cost effective
long-term strategy for eliminating micronutrient
malnutrition. It is also socially acceptable,
requires none or little change in food habits and
characteristics, and provides a means for reaching
the greatest per centage of the population requiring
the micronutrients.
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537. The SPS Program is a strategy of the DOH to
encourage food manufacturers to fortify food products
with essential micronutrients at levels approved by
the DOH., The DOH matches this encouragement
by authorizing food manufacturers to use a seal of
acceptance known as the Sangkap Pinoy Seal on
preduct labels that meet a set of defined criteria. The
seal indicates that the product is recognized by the
DOH as a vehicle for the delivery of micronutrients
and which can therefore contribute to the elimination
of micronutrient malnutrition.

Nutritional surveys and other monitoring
arrangements

538. Presidential Decree No. 491, otherwise known
as the Nutrition Act of the Philippines, assigns the
formulation of the Philippine Food and Nutrition
Program to the National Nutrition Council. The Council,
which is the central government agency charged with
the formulation of an integrated national nutrition
program, is composed of representatives from the
DA, DOH, DSWD, DepEd, DILG, DOLE, Department
of Science and Technology (DOST), Department of
Budget and Management (DBM) and the National
Economic Development Authority (NEDA),

539, Since the passage of the Nutrition Act in the late
70s, the country has had had six (6) Philippine Plans
of Action for Nutrition (PPAN), including the latest -
Medium-Term Philippine Plan of Action for Nutrition,
1999-2004.

540. The PPAN is a master plan to ensure good
nutrition for all Filipinos by promoting household food
security and preventing, controlling and eliminating
micronutrient malnutrition. PPAN hopes to achieve
this by promoting: home and community food
production, micronutrient supplementation and food
fortification, credit assistance for livelihood, nutrition
education and food assistance,

541. The Food and Nutrition Research Institute of the
DOST (FNRI-DOST) is the country's lead agency in
food and nutrition research for the government’s PPAN
and Is responsible for conducting nationwide nutrition
surveys (NNS) every five (5) years to determine the
nutritional status of the Filipine people.

542, NS5 consists of seven (7) components, namely:
(1) Anthropometric Nutrition Survey; (2) Household
Food Consumption Survey; (3) Dietary Assessment
among 0-5 Year-Old Children, 6-11 Year-Old Children,
Pregnant and Lactating Mothers; (4) Household Food
Security Survey; (5) Awareness and Usage of Fortified
Foods and Fortifiable Foods Survey; (6) Biochemical
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Nutrition Survey; and (7) Clinical Phase: Natigps
Nutrition & Health Survey. ]

543. 5ix (6) NN5 have been conducted so far - 1975
1982, 1987, 1993, 1998 and 2003. The 2003 N
covered about 70,000 individuals of all ages, samp
in 99 areas. These areas include 77 provip
(excluding Basilan) of the country’s 15 regions, =
major cities and 5 cluster areas in the National Capi
Region, 10 highly urbanized cities (HUCs), and 2 citiae
of Central Mindanao.

2.b. Hunger and malnutrition

544, Time-series survey by the Social Weather Statign
(SWS) shows the increasing incidence of hunger from.
end 2003 to present. The most affected areas ara
Mindanao (21 per cent), NCR (18.3 per cent), Visa
(16 per cent), and Balance Luzon (14.7 per ce

Based on recent SWS Survey, the estimated number

that among children. 1.8 million are considered food
insecure and that about 9.7 million Filipinos suffer
from inadequate energy intake.

545. However, hased on the volume of production
of rice, the country Is nearing rice sufficiency at
96 per cent. Moreover, based on recommended
daily allowance of calories from rice, Filipinos are
consuming more (1,143 calories) than required (800"
calories) per day. Meanwhile, with regard to poultry,
particularly chicken, the country is 176 per cent
sufficient. This reflects that there is surplus in poultry
that could have been exported.

546. On the food sector, trends in food sufficiency
basic indicators show marked worsening in hunger
incidence based on qualitative and perception-based
information, but caloric sufficiency from current per
capita rice consumption - per capita consumption
supplies 48.5 per cent of caloric requirements in
2005- suggest exceeding health/nutrition standards.

Nutrition situation of Filipino children

547.A 2001 survey conducted by FNRI-DOST revealed
that among the preschool-age children, underweight
prevalence was 30.6 per cent, “under-height” was
31.4 per cent, and thinness was 6.3 per cent. Among
the school-age children, a higher proportion of 32.9
per cent, 41.1 per cent, 6.5 per cent, prevalence of
underweight. under height, thinness, respectively,
were shown. Compared with the survey done In
1998, prevalence of underweight and under height
among the 0-5 year-old children generally decreased



pness and overweight prevalence increased.
er, among the 6-10 year-old children, there
general increase in the prevalence rates
derweight, under height and overweight.
regating by single age, the highest prevalence
f all forms of malnutrition remained among
ounger group of 1-2 year-old preschoolers, The
ence of malnutrition between the preschool-
' boys and girls did not differ much. However,
ng the schoal-age children, the boys were more
: to all the three forms of malnutrition than the

is. The Bicol region appeared to be the worst-off in
weight prevalence, the ARMM for under height,
the Cagayan Valley for thinness.

“The 2003 NNS conducted by FNRI-DOST revealed
yimproving pattern. The proportion of underweight-
-age 0-5 year-old children fell down by 4.4 per cent
‘the 1998 official statistics at 27.6 per cent. The
alence of underheight-for-age or short children
Il by 3.6 per cent from 1998 at 30.4 per cent.
prevalence of thinness among the young children
< recorded at 5.5 per cent, 0.5 per centage points

. The results of the survey are indicative of
‘general improvements in the nutrition situation of
‘young Filipino children over the past five years from
98. The indicators height-for-age and weight-
-age are associated with changes in conditions
 may influence the nutritional status of children
uding the economic performance of the country
1 1998 to 2003, It may also be reflective of the
orrective measures undertaken in the overall health
welfare of the population. Present nutritional
‘status of young children, based on the weight-for-
ht indicator has slight changes between the
ods 1998 and 2003, and may be reflective of
the seasonality of available foods in the households
ind the incidence of infections among children at
the second and third quarters of the year when both
surveys were conducted.

Overall nutrition situation among various population
groups

550. The 2003 NNS revealed that there had been a
general improvement between 1998 and 2003 in the
country's overall nutrition situation affecting various
Population groups. There had been a reduction in
gr},derweight among pregnant and lactating women
as well as a reduction in Chronic Energy Deficiency
_;l_,__r,nong adults, There is however a trend towards
increasing overweight among adults and children.
The anemia problem, especially among infants from
SiX (6) months to less than a year old, toddlers one

(1) year old and 11 months old and pregnant and
lactating women, has remained unabated.

Micronutrient malnutrition

g51. Micronutrient malnutrition particularly with
reference to vitamin A, iron and iodine deficiencies has
been found prevalent in the Philippines. This results
in serious health conseguences that consequently
affect national development.

2. Measures considered necessary to guarantee
access to adequate food

552, To ensure access to adequate food, the
Philippine government realizes the need to focus on
food security and poverty alleviation. This means
ensuring the availability and accessibility of food to
all consumers while at the same time protecting the
welfare of Filipino farmers. Measures undertaken to
promote women's economic empowerment

553, |n 2001, President Gloria Macapagal-Arroyo
identified microfinance as the cornerstone of her
government’s fight against poverty and directed the
People’s credit Finance Corporation (PCFC) to provide
credit to 1 million borrowers by June 2004. Between
june 2001 and December 2003, PCFC reported to
having served 864,956 beneficiaries, 98 per cent of

which are women.

554. The DSWD has several programs which aim to
aid women living in poverty, viz., the SEA-Kaunlaran
(SEA-K) Integrated Program and Enhancing the Role
and Status of Filipino Women in Social Development

Program.

555. yUnder the SEA-K Integrated Program, families
could bond together and form their own organization,
called SEA-Kabayans, which, in turn, could access
higher loan assistance for micro-enterprise.

556. The Enhancing the Role and Status of Filipino
Women in Social Development Program makes
accessible credit facilities to women and promotes
the formation of community-based organizations that
can manage sustainable credit assistance program

for its members.

557. For its part, the DA, through the Ginintuang
Masaganang Ani  (Golden Bountiful Harvest)
Countryside Assistance for Rural Employment
Program, provides credit and loans to women living in
the countryside. Under the said program, Quedancor
released about PhP 1.6 billion to provide agricultural
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credit and loans to 45,173 women beneficiaries all
over the country. The DA also provided loans to 113
Rural Improvement Clubs benefiting 2,691 members
and 19 groups with 174 beneficiaries under the Home
Economic Extension Program.

558. The DTI launched its One-Town-One-Product
Program (OTOP) with the aim of economically
empowering those who live in the countryside,
Under OTOP, local chief executives identifies,
develops and promotes a specific product or
service, which has a competitive advantage in the
market, as the primary showcase of their locality.
In 2005, DTI conducted a total of 2,203 market
matching activities. During the same period, 319
OTOP booths were put up at trade fairs to showcase
these products and services. Also, OTOP products
are currently being sold at 663 market outlets and
83 pasalubong centers nationwide.

559. The DTI, in coordination with the National Anti-
Poverty Commission and the LGUs, also implements
the Rural Micro-Enterprise Promotion Program
(RUMMEPP). RUMMEPP aims to reduce poverty, create
employment and enhance the income of the rural poor
by assisting existing and starting micro-entrepreneurs
realize their full potential through capacity building,
market linkages and policy improvements.

2.8, Measures taken to improve methods of
production and distribution of food

Methods of production

560. On 28 July 1997, RA B435, otherwise known
as the Agriculture and Fisheries Modernization Act
(AFMA), was passed. The said law aims to strengthen
the support services for modernizing agriculture and
fisheries while at the same time empowering people,
particularly the small-holders, engaged in sustainable
agricultural development.

561. To put AFMA into work, a blueprint towards
agricultural development was formulated by
the Department of Agriculture viz, Ginintuang
Masaganang Ani - Makapagpabagong Programa Tungo
sa Masagana at Maunlad na Agrikultura at Pangisdaan
(Golden Bountiful Harvest - Innovative Program
Towards a Bountiful and Progressive Agriculture and
Aquaculture). The program focuses on achieving
food security and poverty alleviation, with the local
government units and other stakeholders developing
their own plans and programs suitable te their
respective localities. Such plans aim to ensure food
security by increasing productivity in irrigated areas,
while addressing poverty alleviation by providing
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support to marginal areas to empower those who
have the least.™

Gains realized

562. For 2004, agriculture grew by 5.06 per cept
from 2003. Despite the disastrous effects of severa|
typhoons which hit the country in the fourth quarter.
output increments were sustained in the cro
poultry and fishery subsectors. Only the livestock
subsector recorded a minimal decline in output, AL-
current prices, the gross value of agricultural outpuf
amounted to PhP 783.9 billion in 2004 or 18.40 per
cent more than last year’s level.

563. The crops subsector generated a 4.89 per cent
output increase for 2004. Improved performances:
were particularly notable in rice and corn farms where
production grew by 7.38 per cent and 17.28 per cent,
respectively. The other crops that recorded significant
output expansion were banana, pineapple, tomato

34 The immediate concern of the program is to address
direct investments in support of the following: (a)
protection and development of watersheds; (b
proper management of agricultural land and water
resources; (c) establishments and rehabilitation of
irr_I%ati-:}n systems; (d) providing marginalized sectors
with preferential access to productive assets: an

(e) ?mvidlng other essential measures and suppor

services. The major strategies utilized by the program

are as follows- Participatory approach. Participatory
planning, implementation and monitoring  an
evaluation of programs are done with all stakeholders;

LGU-led program implementation. The local government

units are the lead players in the implementation of the

GMA program. The DA and the DILG, along with other

concerned agencies, provide the necessary technica

and financial support; Area-based approach. The GMA
program opts for identified Interventions based on the
domain specificity of the program areas. Under the
program, a situation analysis focusing on the water,
soil, climate, production, human resources, processing
and marketing endowments of the program area
would be outlined first. The comparative advantage
or competitive edge as well as the scale economies
present in the area, among others, would then be
utilized as the central criteria in the selection of
program areas/interventions; Capability-Building. The
program promotes local capability-building in the areas
of participatory planning - implementation, monitoring,
evaluation, research and extension, processing;
marketing and entrepreneurship, among others;

Focused fargeting. Projects are developed based on the

situation of the people. Programs catering to the poof

as well as the big farmers would be designed. Programs.
would be identified for "winners” or impact areas and
also for marginal areas; Productivity improvement. The

GMA program promotes ...sustainable deuelnpment_l'lc_!tt_é

only in terms of environmentally-sound interventions:

but also in terms of project wviability. Interventions,
which would be identified, should be sustainable,
meaning they should be worth continuing in terms of
profit, management and resources; and Counterpart
schemes. The DA, DILG, other concerned agencies and.

LGUs enter into program ﬂnan{inF arrangements wh{cf._l._.,:

would entail counterpart funds from each partner, 10

be stipulated in a memorandum of agreement. Th'l‘#-

counterpart amount is, in turn, based on the partners
capacity. Contributions in kind, such as personnél;
facilities and services are included.




_nd rubber. Overall, the subsector’'s contribution to
) icultural production was 47.46 per cent, equivalent
‘pPhP 383.2 billion at current prices which was 15.83
r cent higher than its 2003 record.

The livestock subsector which contributed
53 per cent to total agricultural production
ted a negative growth of 0.41 per cent in
04, This was largely attributed to the decline in
og and cattle production. At current prices, the
hsector's gross value of output amounted to PhP
5.7 billion, indicating a 27.01 per cent increase
during the year.

Poultry raisers had an output expansion of 4.23
er cent. The subsector’'s share in total agricultural
tput was 15.57 per cent. Except for duck, all other
pultry commodities recorded production gains
"rlng the year. The subsector's gross output was
ued at PhP 116.0 billion at current prices, up by
g6 per cent from last year's level,

. The 17.90 per cent surge in aquaculture

-nEcipaI fisheries, by 2.43 per cent. The subsector
ich accounted for 23.44 per cent of the total

mmodities increased by 12.71 per cent when
tompared to 2003 data. The livestock subsector
recorded the biggest price gain at 27.53 per cent.
Poultry prices were also up by 15.10 per cent, Prices
he crops subsector, likewise, continued to go up
this year, a 10.43 per cent rise was noted. Fishery
-es bounced back from last year’s negative growth
registered an increase of 6,01 per cent in 2004,
resources; and Counterpart schemes. The DA,
G, other concerned agencies and LGUs enter into
gram financing arrangements which would entail
nterpart funds from each partner, to be stipulated
a memorandum of agreement. The counterpart

568. Activities implemented under the various
Programs of President Gloria Macapagal Arroyo in
04 included: expansion of area planted in hybrid
fice; distribution of production inputs such as seeds,
1ertilizers, fingerlings, fish, fry, feeds, animals, doses
Y medicine to control and prevent animal diseases;

distribution of wvarious postharvest/production
facilities; and establishment of seaweed nurseries.

Methods of distribution

569. The National Food Authority (NFA), an attached
agency of the Department of Agriculture (DA), has
been mandated to ensure the stability of the supply
and price of staple cereals, which include rice and
comn, both at farm-gate and consumer levels,

570. Pursuant to this, the NFA employs both direct
and indirect market intervention strategies. Under the
direct market intervention strategy, the NFA engages
in actual grains procurement and distribution, via the
NFA Rolling Stores or through accredited retailers at
government-set prices, using government buffer and
subsidized pricing system. On the other hand, the
NFA, through its indirect market intervention strategy,
catalyzes the farmers’ access to and ownership of
grains post-harvest and marketing facilities and
services. Farmers are given priority access to NFA's
storage, drying, milling, transporting and weighing
facilities at reasonable service rates. Also, the NFA
assists farmer-arganizations in the construction
of warehouses which are equipped with basic
administrative and post-harvest facilities. In return,
these farmer-organizations commit themselves to
sell to the NFA an agreed volume of their seasonal
produce. Payment for the facility is usually made over
a period of 5 to 15 years.

571. The Government’'s program known as the Strong
Republic Nautical Highway, apart froam enhancing
public access to selected tourism areas throughout
the country, also offers an alternate route for the
flow of agricultural products. Otherwise referred to
as the RORO Food Highway, this route encourages
agricultural producers and fisheries suppliers to
break new grounds in areas it traverses. It serves as
a more efficient option for transporting goods from
Mindanao to Luzon, creating new and bigger markets
and building a stronger network for inter-island trade
between north and south.

2.f. Measures taken to disseminate knowledge of the
principles of nutrition

572. Nutrition education remains a strong pillar in the
government’'s program in improving the nutritional
status of its population. Disseminating nutritional
guidelines, which are simple and practical nutrition
messages that encourage individuals to consume
an adequate and well balanced diet and maintain a
healthy lifestyle, is a key strategy of this program.
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573. The FNRI-DOST, in support of the commitment of
the pursuit of "Health for All,” led the formulation of
the first set of Dietary Guidelines for Filipinos in 1990
consisting of five main messages.

574. In 1996, the National Nutrition Council initiated
the review of the 1990 guidelines. After four (4)
years, or in 2000, the new Nutritional Guidelines was
formulated consisting of ten (10) messages designed
to provide simple recommendations on how to
attain good health through appropriate dietary and
nutrition-related practices.*

575. The DepkEd, for its part, has adopted and
currently administers the Integrated School Health
and Nutrition Program (SHNP) in public elementary
schools in Metro Manila and in selected provinces.
The SHNP has four major components: health and
nutrition; health and nutrition education; healthful
school living and school-community co-ordination
for health. Under the initiative teachers become
guardians of the children’s health. Deworming and
micronutrient supplementation (such as vitamin A,
iron and iodine) are implemented with priority given
to undernourished children. Health and nutrition
information is also provided to every school.

2.g9. Measures taken by the Government to ensure
an equitable distribution of food supplies

Agrarian reform

576. In the late 1980s, agrarian reform was seen
as an imperative to respond to the clamor of the
peasantry for social Justice and to propel the
country towards greater agricultural production and
industrialization. The 1987 Constitution declared
the promotion of comprehensive rural development
and agrarian reform as state policy. Republic Act
No. 6657, otherwise known as the Comprehensive
Agrarian Reform Law (CARL) of 1988, detailed the
coverage priorities, components, and mechanics for
the implementation of the Comprehensive Agrarian
Reform Program (CARP), which is aimed to achieve
a "more equitable distribution and ownership of

35 These simple messages are as follows - eat a variety
of foods everyday; eat foods cooked in edible/cooking
oil daily; breastfeed infants exclusively from birth to
4-6 months, and then, give appropriate foods while
continuing breastfeeding; consume milk, milk products,
or other calcium-rich foods such as small fish and dark
green lealy vegetables everyday; maintain children’s
normal growth thmugh cf:roper iet and maonitor their

rowth regularly; use iodized salt, but avoid excessive
intake of salty ocods; consume fish, lean meat, {multry
or dried beans; eat clean and safe food; eat more
vegetables, fruits and root crops; and for a healthy
lifestyle and good nutrition, exercise regularly, do not
smoke, and avoid drinking alcoholic beverages.
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land...to provide farmers and farmworkers with th,
opportunity to enhance their dignity and improve thg
quality of their lives through greater productivity o
agricultural lands.”

577. Under the CARL, agrarian reform is defined 3
“the redistribution of lands, regardless of crops g
fruits produced, to farmers and regular farmworkers
who are landless, irrespective oftenurial arl—chEmem;
to include the totality of factors and support services
designed to lift the economic status of beneflmanes
and all other arrangements alternative to the physica|
redistribution of lands, such as production or profi
sharing, labor administration, and the dlstrlbul:iun
of shares of stock, which will allow beneficiaries tg
receive a just share of the fruits of the lands they
work.”

Components of CARP

578. The main ingredients therefore of agrarian:
reform are land reform, or the transfer of cuntr_.uf_:
and ownership of agricultural land to small farmers
and landless agricultural workers; and a packagg‘i
of support services to enhance or facilitate the
beneficiaries’ access to natural resources, finances,:
extension services, technology and information,
rural infrastructure, post-harvest and marketing:
facilities, and the social infrastructure components
of the agrarian system. These refer to two of the
three major components of the CARP, viz,, land
tenure improvement (LTI), and program beneficiaries
development (PBD). The other major component is
the agrarian justice delivery (AJD).

579. LTI features the re-distribution of about 8.17
million hectares of private and public agricultural
lands, which represent 80 per cent of the total arable
lands in the country, to about five (5) million farmers:
or agrarian reform beneficiaries (ARBs). Of this total
area, 54 per cent, or 4.29 million hectares, falls under
the responsibility of the Department of Agrarian
Refarm (DAR) while the remaining 46 per cent, or 3.77
million hectares composed of public alienable and
disposable lands, falls under the jurisdiction of the
Department of Environment and Natural Resources
(DENR).

580. On land retention limits, the Law provides that
"no person may own or retain, directly or indirectly:
any public or private agricultural land, the size t_i'f'
which shall vary according to factors governing viable
family-size farm, such as commodity prnduced_i_;
terrain, infrastructure, and soil fertility...but in no
case shall retention by the landowner exceed five
(5) hectares. Three (3) hectares may be awarded 0




h child of the landowner, subject to the following
éirﬁcatians: 1) that he is at leat 15 years of age,
d 2) that he Is actually tilling the land or directly
‘managing the farm.”

.LTlalso includes non-land transfer pragrams such

easehold, production and profit-sharing and stock

tribution option that are short of land distribution

ut ensure the tenurial security of farmers and farm
rkers.

AJD involves the resolution of agrarian cases
ing from the implementation of CARL and the
vision of legal assistance services to agrarian
form beneficiaries. It covers the adjudication of land
pation and agrarian disputes filed before the DAR
Adjudication Board. It includes the extension of free
sgal assistance and counselling to ARBs, particularly
rough mediation and conciliation and the resolution
of Agrarian Law implementation cases.

583. PBD covers the delivery of support services for
‘economic and social development of ARBs through
pmved production and productivity and increased
omes. To make the awarded land economically
ductive, the ARBs must be supported with the
essary facilities and services that may or may not
e been provided by their formerlandowners. PBD is
rried out through Social Infrastructure and Capability
uilding (SILCAB), Sustainable Agribusiness and Rural
Enterprise Development (SARED) and the facilitation/
hancement of access to economic support services
., technology, credit, rural infrastructure, market
information) and basic social services (primary health
care, potable water systems).

Government agencies mandated to participate in
program

584. The implementation of CARP is led by the
ential Agrarian Reform Council (PARC) as the
ighest policy-making and coordinating body, and
/ the DAR as the lead implementing agency. The
ARC, which has the President as Chair and the DAR
retary as the Vice Chair, includes as members the
ecutive Secretary and the Secretaries or Heads of 13
ncies, namely: DENR, Department of Agriculture
). Department of Budget and Management (DBM),
Epartment of Finance (DOF), Department of Justice
(DOJ), Department of Labor and Employment (DOLE),
elaartment of Interior and Local Government (DILG),
EDartment of Public Works and Highways (DPWH),
Department of Transportation and Communication
‘F‘GTC] Department of Industry (DTI), National
Etonomic and Development Authority (NEDA),
Land Bank of the Philippines (LBP) and the National

Irrigation Authority (NIA), Three representatives of
landowners and six representatives of agrarian reform
beneficiaries also serve as members of the PARC,

585. The DAR is responsible for the execution of
the three major components of the CARP. In LTI,
it collaborates with the DENR in land survey and
land distribution; with the LBP in land valuation and
compensation and ARBs amortization; and with the
DO) , specifically the Land Registration Authority, in
land titling registration. In PBD, the DAR works with
the DA, DTI, NIA and DOLE on extension services:
with the LBP on credit assistance; with the DTl on
livelihood projects; and with the DPWH and NIA on
infrastructure support. Meanwhile, the delivery of
agrarian justice, the non-land transfer component of
LTI are undertaken solely by the DAR.

CARP implementation status

586. Under RA 6657, land acquisition and distribution
shall be accomplished within a period of 10 years,
i.e., from June 1988 to June 1998. However, with only
56 per cent accomplishment at the end of this 10
-year period, the implementation of the Program has
been extended through Republic Act No. 8532, which
provided for the strengthening of the Program by
allocating an additional funds for its implementation
for another ten years.

587. As of December 2005, a total of 3,690,956
hectares of the total working scope of 4,370,071
hectares had been acguired and distributed by the
DAR, representing 85 per cent accomplishment of
targets. For the DENR, the corresponding figures
are 2,937,067 of 3,771,441 hectares or 78 per cent.
The DAR balance of 630,280 hectares is composed
mostly of private agricultural lands (79 per cent), the
redistribution of which represents the core of agrarian
reform. About 31 per cent of the balance, or 196,051
hectares, are private agricultural lands more than 50
hectares in size.

588. Most of the private agricultural lands are
planted to coconut, except in some provinces where
the main crop is sugarcane. The regions with the
highest balances are Region V, VI VIl and the ARMM,
Ten provinces - Negros Occidental, Camarines Sur,
Maguindanao, Leyte, masbate, Lanao del Sur, Isabela,
Tawi-tawi, North Cotabato and Sarangani- account for
62 per cent of the balance.

589. In leasehold operations, the principal non-
land transfer program of CARP, the cumulative
accomplishment as of December 2005 is 1,604,364
hectares, benefiting 1,157,309 farmer - beneficiaries.
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The balance for leasehold coverage is relatively small.
Hence, leasehold operations now focus on monitoring
existing contracts and ensuring conformity with the
prescribed 75-25 sharing arrangements in favor of
the ARB.

590. Since 1998, the DAR has received 274,
585 agrarian cases for adjudication by the DAR
Adjudication Board, or an average of about 16,152
cases a year. As of December 2005, 263,516 cases
or 96 per cent had been resolved. The number of
agrarian cases is expected to increase in the coming
years because the coverage of private agricultural
lands is more contentious.

591. PBD is expensive and difficult because it seeks
to fulfill the needs of the rural sector which include
farm-to-market roads, irrigation systems, extension
services, post-harvest facilities, sacial infrastructure
and capability building requirements, among others.
In view of budgetary constraints, the accomplishment
in PBD is limited. The CARP Impact Assessment Studies
noted that PBD practices are “characterized more by
improvisation, resourcefulness and determination of
frontline agencies and personnel operating the best
they can, given the limits of allocated resources and
mandates.”

Agrarian reform community development strategy

592. In 1993, the DAR adopted an area-focused
approach in the implementation of PBD. To facilitate
effective delivery of support services through
integration and convergence of efforts and resources
among CARP implementing agencies, the DAR
identified agrarian reform communities (ARCs),
composed of a village or a cluster of villages where
there are critical mass of ARBs who are willing to be
organized and undertake the integrated development
of an area and/or their organization/cooperative.

593. Republic Act No. 7905 gave the legal basis
for the development of ARCs and tasked the DAR
to establish at least one ARC per legislative district
and identify the farmers' organizations that shall
take the lead in the agricultural development in
the identified areas. These ARCs serve as growth
centers aor convergence centers for partnerships in
implementation of programs for the development of
ARBs and ARB organizations. Partnerships between
and among key players in government, civil society
and the business sector have significantly contributed
to more effective implementation of PBD.

594. The ARC development strategy features the
following:
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= A scale intervention that is primarily area-basag
covering clusters of villages and based gy
extent of LTl accomplishment, number of ARg .
economic and environmental endowments apd
socio-political development:

« A focused, gender-sensitive approach Fntencied
to empower, and build the social capital of
under-represented and marginal groups (such ze
small farmers, farmworkers, agricultural lesseeg
subsistence fisherfolk, indigenous people aﬁﬂ
rural women) in rural communities;

* An integrated area development approach thg
aims to establish closer linkages among ARCs
belanging to the same economic and ecological
systems.

595. DAR has established 1,784 ARCs nationwide, wi_t_jj'
990 of these supported by various foreign-assisted
projects. The total number of ARB organizations in
the ARCs is 5,053, of which 47 per cent have reached
higher levels of development, i.e., levels 3, 4 and .
5 of the DAR's 5-level ARC Level of Development
Assessment (ALDA). These organizations have g
combined membership of almost 500,000 farmers,

i3

596. Other support services delivered include 10,734
kilometers of farm-to- market roads 141,823 hectares
serviced by irrigation systems, 95 bridge projects,
174 post-harvest facilities, 689 potable water
systems and 136 multi-purpose buildings. Other
physical infrastructure provided for ARBs include
health centers, school buildings, flood control, mral.
electrification and sanitation systems. Non- physical
infrastructure services include establishment of
demo farms and rural micro- enterprise, training of
ARB leaders and DAR implementers and health and
nutrition services.

597. The study on the impact of CARP (Reyes,
2000) revealed that "agrarian reform has had a
positive impact on farmer-beneficiaries. It has led to
higher real per capita incomes and reduced poverty.
incidence between 1990 and 2000. Compared to.
non-ARBs, ARBs tend to have higher incomes and‘.
lower poverty incidence. However, poverty incidence
among ARBs remains high compared to the estimate
for the whole country.

State of trade in agro-based commodities

598. The value of agro-based exports grew by 7.4
per cent, mostly of coconut oil, bananas and shrimps/
prawns, with share to total exports growing to 6.5 pef
cent in 2005 from 6.3 in 2004, but was outpaced by
imports, which grew by 8.9 per cent, mostly of ricé;
dairy products and wheat, sustaining the net-importer




tus of the sector. During the third quarter of 2005,
al trade of food and live animals similarly attained
ar-on-year gains of 25.6 per cent, with marginally
her contribution to total local trade value (29.6 per
‘cent versus 28.6 per cent year-on-year.

\Other measures

=090, Bilateral trade negotiations were concluded
the Early Harvest Program (EHP) under the
SEAN-China Free Trade Agreement (with issuance
implementing Executive Orders) and the Japan-
lippines Economic Partnership Agreement, while
gotiations were initiated for the ASEAN-Korea,
ia, Australia and New Zealand. On advancing the
ro-based trade promotion agenda, the Sixth World
rade Organization Ministerial Conference held in
Hong Kong, China in December 2005, yielded gains
terms of time-bound elimination of subsidies in
sector's export markets (e.g., European Union),
emption from reduction requirements for our local
dies, flexibility in designating tariff lines for
al treatment and in lowering local tariff levels
yr fisheries.

\Question No. 3. Right to adequate housing
3.a. Housing situation in the country
State of housing in the Philippines

0. Housing construction, relative to the huge
using need (3.6 million in 2001-2004) has been
dest. Against a target of 1.2 million units of
using assistance or shelter security units (i.e.,
house, house and lat, or lot only), the housing
tor, through the National=Shelter Program, was
e to provide 882,823 shelter security units or an
:omplishment rate of 73.6 per cent as of June 2004,
m 1998 to 2000, achievements in the provision of
ss housing were modest. The housing subsector
ght to provide shelter security units especially for
poor by promoting security of tenure in housing.

601. The housing demand-supply ego remains as
tical as ever in view of rapid urbanization abetted
in-city migration, rapid population growth and
formation of new households, and the current
slowdown of the country’s economic growth.

By
e

Housing assistance needs

602, Demand for housing continues to grow as the
lippine population continues to grow rapidly.
“overnment resources are, however, limited and
ost public pregrams tend to produce camplete

shelter packages largely unaffordable to the poor.
Annual population growth rate is estimated at 2.36
per cent while urbanization rate (i.e., the proportion
of urban areas to total land area) is 52 per cent. For
the period 2005-2010, the housing need is projected
to be 3.75 million units. In terms of geographical
location, more than half of the total housing need (56
per cent) is in Southern Tagalog, Metropolitan Manila,
and Central Luzon, 21 per cent in the Visayas and the
remaining 23 per cent in Mindanao.

603. In terms of geographical location, more than half
of the total housing need (56 per cent) is in Southern
Tagalog, Metropolitan Manila, and Central Luzon, 21
per cent in the Visayas and the remaining 23 per cent
in Mindanao.

Disadvantaged groups

604. In 2002, the Government estimated that there
were 588,853 informal settler families or squatter
households nationwide. More than half of the informal
settlers or 51 per cent were in the NCR, Region VI, and
Region IV. On the other hand, the areas with the least
number of informal settlements were CAR, Region | and
the ARMM. These infarmal settlers live in dwelling units
that are substandard or are not durable for at least five
years, mostly in urban areas characterized by slums
with little or no basic or auxiliary services such as safe
water, health center, elementary and high schoals,
and decent and gainful livelihood opportunities.

Relevant legislation: land and housing development

605. Batas Pambansa Blg. 220, otherwise known as
the Social Housing Law, liberalizes land development
and construction standards to enable production of
low-cost housing.

606. Presidential Decree No. 399, also known as the
Striplands Law, reserves strips of land along national
and provincial roads, which is within 1,000 meters, for
urban development and human settlement purposes.

607. Republic Act No. 7279, otherwise known as the
Urban Development and Housing Act (UDHA) outlines
a three-point agenda which include - a) fostering
people’'s participation in the urban development
process; b) empowerment of local government units
to address urban development issues particularly
homelessness; and c¢) private sector participation
in the national shelter program in exchange for
incentives. UDHA provides impetus to social housing
development through incentives, funding allocations,
land identification mechanisms, and imposition of
social housing quota on land developers.
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Legislation on squatting and eviction

608. Another important feature of UDHA is that it
discourages eviction or demolition as a practice.
Eviction is allowed only under the following conditions,
viz: when persons occupy danger areas: or when
government infrastructure projects with available
funding are about to be implemented; or when
there is a court order for eviction and demolition.
The law also outlines the guidelines for eviction,
viz - the provision of basic services and facilities in
resettlement sites, livelihood support, meaningful
participation and adequate social preparation for
the affected households, close coordination between
sending and host local government units, grievance
redress and related aspects.

609. Republic Act No. 8368, also known as the Anti-
Squatting Repeal Act of 1997, an act repealing
Presidential Decree No. 772, a decree Penalizing
Squatting and Other Similar Acts. It is also an act that
decriminalizes squatting.

610. Executive Order No. 129 established an
institutional mechanism to curtail the activities of
professional squatting syndicates and professional
squatters and intensifying the drive against them.
This E.O. protects the rightful beneficiaries of the
UDHA from the squatting syndicates and professional
squatters who continuously prey on and victimize the
former by sowing disinformation, collecting fees and
inflicting harassment.

611. Executive Order No. 152 (December 10, 2002),
Designating the Presidential Commission for the
urban Poor (PCUP) as the Sole Clearing House for
the Conduct of Demolition and Eviction /Activities
Involving the Homeless and Underprivileged Citizens
and Establishing for the Purpose a Mechanism to
Ensure Strict Compliance with the Reguirements of
Just and Humane Demalition and Eviction Under the
urban Development and Housing Act of 1992, and
for other Purposes. The said EO minimized arbitrary
demolition and eviction activities.

612. Executive Order No. 153 (December 10,
2002),Institutionalizing the National Drive to Suppress
and Eradicate Professional Squatting and Squatting
Syndicates, Amending EO Nos. 178 5. of 1999 and
129, S. of 1993, and for Other Purposes, ensures that
only the legitimate homeless and underprivileged
are the beneficiaries of the government housing
programs.

613. Executive Order No. 178 created the National
Police Task Force on Professional Squatters and
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Squatting Syndicates. The Task Force will vigorousiy
pursue the apprehension and prosecution gof
professional squatters and squatting syndicateg
nationwide,

614. Republic Act No. 8974 (November 07, 2000), an

Act to Facilitate the Acquisition of Right-of-Way, Site

or Location for National Government Infrastructure
Projects and for other Purposes, amplifies the

resettlement processes of informal dwellers affected

by government infrastructure projects.

Legislation on land and property requlation

615. Presidential Decree No. 957, also known as
Subdivision and Condominium Buyers Protective
Decree, prescribes the comprehensive rules
and standards to govern the development, sale
and regulation of subdivision and condominium
projects,

616. Presidential Decree No. 1098, otherwise known
as the Building Code, codifies all laws, rules and
standards for building construction.

617. Presidential Decree No. 1216, also known
as the Open Space Requirement, amend PD 957
by prescribing the open space requirements for
subdivision projects and the uses to which such space
may be devoted.

618. Republic Act No. 4762, also known as
Condominium Law, serves as the enabling law for
the establishment of condominium corporations, and
provides the comprehensive rules on condominium
ownership, registration of titles and condominium
administration.

619. Republic Act No. 6552, otherwise known as the
Realty Installment Buyer Protection Act, provides
protection to installment buyers against onerous
and oppressive conditions. The law provides that
in case of non-payment of installment, the contract
will not be cancelled outright but the buyer will be
given a grace period equivalent to one month per
year of installment payment made, without additional
interest. If the buyer cannot pay within the grace
period and the contract is cancelled, the buyer does
not lose everything as he is entitled to a refund of 50
per cent of the total payments made.

620. Republic Act No. 7160, otherwise known as
the Local Government Code of 1991, prescribes
the powers of the local government units to epact
zoning ordinances and reclassify agricultural lands
into non-agricultural.




g21. Republic Act No. 9161, otherwise known as the

ntal Reform Act of 2002, sets out restrictions and
equirements on the imposition of rent on leased
residential properties in urban areas.

22. Republic Act No. 9275, otherwise known as the
Clean Water Act of 2004, provides, among others, for
. a) the interconnection of sewage lines of residential,
Eé'l-dustriruﬁ and commercial projects; b) the manner
of regulating effluent of industrial establishments;
and c) incentives for establishments investing in
wastewater treatment or pollution control facilities.

Legislation on land and house financing

523 Presidential Decree No. 1530 provided for the
creation of the Pag-lbig Fund. The Pag-lbig Fund
provides for a system of government and private
employee contributions, with employer counterpart,
to be pooled into a mutual fund, 70 per cent of which
is mandated to be allocated to home loans of Fund
members. The Pag-IBIG Fund is the single biggest
home financing institution in the country. As of
December 2005, 34.94 per cent of the total accounts
ﬁhanced by different government and private
financial institutions equivalent to P94.32 billion were
generated by the Fund.

624. Republic Act No. 7835, also known as the
Comprehensive and Integrated Shelter Finance Act,
prescribes funding sources and additional budgetary
appropriations for home lending programs and
ﬁouaing development programs of the housing
agencies. Simon, et. al. v. Commission on Human
Rights, G.R. No. 100150, 5§ January 1994

625. Upon the petition of wendors and squatters
occupying a property located in Quezon City, the PCHR
issued an order directing the Quezon City government
“to desist from demolishing the stalls and shanties
ét North EDSA pending resolution of the vendors/
squatters’ complaint before the Commission.” The
mayor of Quezon City and his deputies proceeded
with the demolition. Hence, the PCHR cited them
in contempt and imposed upon them a fine of PhP
5,000,00 each. The mayor and his deputies went
to the Supreme Court questioning the power of the
Commission to take cognizance of the case and its
Power to cite them in contempt.

626. The Supreme Court ruled that the Constitution
empowers the PCHR to “investigate, on its own or
on complaint by any party, all forms of human rights
Violations involving civil and political rights” (Sec.
1). The term “civil rights,” refers to those “rights
that belong to every citizen of the state or country,

or, in wider sense, to all its inhabitants, and are not
connected with the organization or administration of
the government.” The term political rights, on the
other hand, was interpreted to mean, “the right to
participate, directly or indirectly, in the establishment
or administration of government, the right of suffrage,
the right to hold public office, the right of petition
and, in general, the rights appurtenant to citizenship
vis-a-vis the management of government.”

627. According to the Court, the order for the
demolition of the stalls and establishments does
not fall within the compartment of "human rights
vialations invelving civil and political rights” intended
by the Constitution.

628. It bears quoting the following words of the Court;

"“The Universal Declaration of Human Rights, as well
as, ar more specifically, the International Covenant on
Economic, Social and Cultural Rights and International
Covenant on Civil and Political Rights, suggests that
the scope of human rights can be understood to
include those that relate to an individual's social,
economic, cultural, political and civil relations. It thus
seems to closely identify the term to the universally
accepted traits and attributes of an individual, along
with what is generally considered to be his inherent
and inalienable rights, encompassing almost all
aspects of life.”

Other measures taken to fulfill the right to housing
Creation of housing agencies

629. The creation of several housing agencies
manifests the Government's strong commitment to
promote the right to housing.

630. The Housing and Urban Development
Coordinating Council (HUDCC), created through EO
90, is the highest policy making and coordinating
office on shelter. It is an umbrella organization
which consists of the heads of the four (4) housing
agencies, viz, National Housing Authority (NHA),
Home Guaranty Corporation (HGC), National Home
Mortgage Finance Corporation (HGC), and Housing
and Land Use Regulatory Board (HLURB); the heads
of three (3) funding agencies, such as 555, GSIS
and Home Development Mutual Fund (HDMF); the
heads of seven (7) government support agencies,
viz,, Presidential Management Staff (PMS), DOF,
DBM, NEDA, DBP, Metropolitan Manila Development
Authority (MMDA); and the two (2) private sector
representatives consisting of NGOs and private
developers.
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631. The Housing and Land Use Regulatory Board
{HLURB), which is under the administrative supervision
of the HUDCC. The sole regulatory body for housing
and land development. It is charged with encouraging
greater private sector participation in low-cost housing
through liberalization of development standards,
simplification of regulations and decentralization of
approvals for permits and licenses.

632. The NHA, a government-owned and controlled
corporation which is operating under the supervision
of the HUDCC, was mandated to be the sole public
agency engaged in direct shelter production
through, (a) development and implementation of a
comprehensive and integrated housing development
and resettlement program; (b} formulation and
enforcementofgeneralandspecific policiesforhousing
development and resettlement (c) determination
and development of government lands suitable for
housing; (d) exercise of the right of eminent domain
or acquisition by purchase of privately owned lands
for purposes of housing development, resettlement
and related services and facilities; (e) protection
of the sustainability of socialized housing funds by
undertaking cost recovery, among others.

633. The Home Guaranty Corporation is tasked to
operate a credit guaranty program in support of
government efforts to promote home ownership.
Since its creation in 1950 as the Home Financing
Commission, the HGC has institutionalized a viable
system of credit guarantees that has become
an integral component of the shelter program of
government. HGC stands alone and unique in this field
of housing finance. No other government institution
or instrumentality, for lack of enabling law, can
provide the risk cover and tax incentives that HGC is
authorized to extend. HGC provides risk guarantees
and fiscal Incentives for housing credits extended by
financing institutions, thereby stimulating the flow of
funds from both the government and private sectors
for housing and urban development. -provides
guarantee, loan insurance and other incentives to
assist private developers to undertake low and middie
income mass housing production and encourage
institutional funds and commercial lenders to finance
such housing development.

634, The National Home Mortgage Finance
Corparation, a major government home mortgage
institution, is mandated to develop the secondary
mortgage market,

635. The Home Development Mutual Fund, which is

more popularly known as Pag-lbig Fund, is charged
with the development of savings scheme for home
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acquisition by private and government employees,

636. To further improve access to housing by the pagr
EOQ 272, series of 2004, provided for the creation 0
the Social Housing Finance Corporation (SHFC) tha
will cater to the housing needs of the bottom 30 pe;
cent of the poor population. EO 272 also transferraq
the implementation of the Community Mortgage
Program and Abot-Kaya Pabahay Program from the
NHMFC to the SHFC as the former’s subsidiary. p

Policies and programs

637. The Government's efforts in housing are
directed towards three main tasks: Direct Housing
Provision, Indirect Provision and the Enforcement gf
Regulations. The Direct Housing Provision involves
securing the housing tenure of informal settlers,
as well as delivering low-cost housing units and
affordable financing, especially for families in tha
lowest 30 per cent of the population. Towards this
end, the Government has been implementing various
programs on land distribution, relocation, mortgage
financing and housing development. These programs
have provided shelter security to over 614,000
families since 2001.

638. One of the programs that have been aggressively
pursued by the Government is the disposition of its
idle properties for shelter purposes. This has led
to the fast tracking of the asset reform program,
which aims to convert idle government-owned lands
into housing sites. Presidential proclamations were
issued identifying specific properties for disposition
to qualified beneficiaries. Since informal settlers are
already occupying many of these idle government-
owned lands, it thus became a matter of formalizing
their land tenure and giving them the chance to own
their land tenure and giving them the chance to own
their lots. Thus far, the President has issued a total
of 96 such proclamations, which secured the housing
tenure of 195,445 families,

639. One major undertaking of the Government that
has led to securing the housing tenure of informal
settler on a massive scale is the relocation project
for the “riles” dwellers living along the Northrall and
Southrail lines. In Northrail, the government has
relocated a total of 21,023 families from the Metro
Manila and Bulacan Segments, completing phase 1
of the clearing and resettiement operations. These
families have voluntarily moved to their respective
resettlement sites, which the government has
dubbed the Northville communities. This is the most
massive relocation project to be undertaken by the
government so far, HUDCC did without the violent




flicts associated with relocation. For the Southrail
ect, which involves the rehabilitation of the
ting PNR Commuter Service line from Caloocan
Alabang, a total of 7,404 families have been
cated, particularly along the Manila, Makati and
uyao Segments. To sustain the momentum, the
president instructed HUDCC to clear the large portion
of Manila along with Taguig and Muntinlupa.

Urban development initiatives

640. One is the development of the 416 hectare New
silibid Prison Property in Tagulg into mixed residential,
commercial and institutional use. President Arroyo
1as already signed the attendant proclamations and
gxecutive Order on this matter. HUDCC takes the
lead in the development plan for this project with
the NHA as implementor. Second is the North-East
iangle Development Project which is envisioned to
transform the area into commercial, business and
residential center. This is a daunting task considering
the complicated status of the properties, including
the presence of informal settlers. Thirdly, HUDCC
is also In-charge of other properties that are up for
velupment like the 1,500 hectare San Miguel,
Bulacan government housing site, various commercial
areas, the Fabela Hospital-Central Market area, the
?jgnemento Mall, and the Subic Properties.

Community Mortgage Program

641. The Community Mortgage Program (CMP) utilizes
an innovative system of mortgage financing whereby
an undivided tract of land may be acquired by several
beneficiaries through the concept of community
ownership. Financing through Community Mortgages
is intended primarily to assist#esidents of blighted or
depressed areas and/or the urban poor.

642, CMP is a three-stage loan program—land
!.'p_l.lrchase. site development, and house construction/
improvement. Depending on its present capacity and
needs, the borrowing community association may
avail itself of the CMP loan either on three stages,
or on a one-time basis. Maximum loanable amounts
per family-beneficiary is up to PhP 120,000 for those
located in Metro Manila and other highly urbanized
areas, or up to PhP 100,000 in other areas, payable
up to 25 years at six (6) per cent interest per annum.

643. Since January 2001, a total of PhP 3.432 billion in
total loans were granted under the CMP. From January
1o October 2006 alone, a total of PhP 592,127,312.43
in total loans have been granted to some 10,992
family-beneficiaries who are located in 89 housing
- Sites nationwide. This brought the cumulative total

to PhP 6.41 billion loans granted to 179,984 informal
settlers in 1,431 housing sites.

644. What has made the overall performance of
CMP remarkable and meaningful to the homeless
low-income earners is its having kept housing loans
within the affordability levels of the majority of
informal-income earmers. Based on records, average
loan availments per family beneficiary of CMP was at
PhP 33,331, Amortized at PhP 239 a month, the loan
is within the income capability of workers earming as
low as PhP 3,101 a month.*®

645. CMP has also enabled the participation of
various community-based stakeholders in joining
their resources and expertise to help the homeless
who are considered as the “poorest of the poor.”
These include the people’s and non-government
organizations involved in urban poor housing; the
local government units, which are tasked as the main
implementors of socialized housing in their localities;
and government and private agencies that serve will
assist, organize and originate the community for CMP.

646. As a measure of their participation, local
government units have served as conduits or
originators of CMP loans in the total amount of PhP
141.8-million in 2005. This comprises 19.6 per cent
of the total of PhP 722.4 million CMP loans granted
in 2005. NGOs, as loan conduits have assisted in
the grant of more than 50 per cent of loan released
during that year.

36 Friday-the-13th-day in October proved to be a fortunate
day for this fisherman's village in Naic, Cavite. Living
along the river banks near the coastal areas of Naic,
Cavite for some twenty years, the fisherfolk members
of Senor Santo Nino Homeowners' Association of
Barangay Munting Pine at last realized their dream
of calling a piece of land their own. The Association,
led by its president, Brenda D. Ipil, received from Vice
Pres. Noli de Castro the certificates of lot award for the
members. Vice Pres. De Castro also released a check
for P3.3 million, representing the advanced release of
50 per cent of the association’s CMP loan, as payment
to the landowner for the land that the association has
negotiated to buy. The beneficiaries are fishing families
who came all the way from as far as Leyte, Samar,
Siquijor, Bohol, who have found the shorelines of Naic
a haven. From the mouth of the river and the coastal
areas, which have been proclaimed as danger areas
for resettlement, the heneficiaries were relocated
last 13 October 2006 to a place identified by the local
government of Naic, as suitable housing site, Measuring
some 1.6 hectares, the site is one kilometer away by
the northeastern side of the Naic municipal hall. The
surrounding areas are residential areas. It is also about
one kilometer away from schools, banks, as well as the
private and government offices. While the land was
earlier considered as an "off-site” project, the maximum
loan value of 100 per cent of the appraised value of
the land was given, without need for any equity from
the borrowers. Average loan extended per beneficiary
amounted to P30,194 which will be easily repaid in
monthly amortizations of PhP 208.
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647. By virtue of E.O. 272, Social Housing Finance
Corporation assumed from the National Home
Mortgage Finance Corporation (NHMFC) the
development and implementation of CMP. Made
operational in October 2005, SHFC celebrated its first
year of operation last Oct. 2006. During its first year
(Oct. 2005 to Sept. 2006), SHFC posted an all-time
high record of PhP 839.4-million in CMP loans granted
to a corresponding total of 15,788.

Presidential proclamations on housing

648. Last 28 May 2001, President Gloria Macapagal-
Arroyo issued Executive Order No. 20 reaffirming the
government's commitment te mass housing as a
centerpiece program in its poverty alleviation effort.

649. In order to address the housing problem,
particularly those belonging to the bottom 40 per
cent of urban households, the Arroyo administration
pursued the regularization of tenure of informal
settler families (ISFs) through the issuance of
Presidential proclamations declaring parcels of public
lands open for disposition to qualified beneficiaries.
In addition, the Government targeted the conversion
of government idle or vacant lands into housing sites
that are intended to benefit low-salaried government
employees, including soldiers and policemen.¥

650. As of 31 August 2006, the redional breakdown
of proclaimed sites for housing shows the following
data:

37 Mr. Danton Cantuba, together with his growing family,
started living at #087 Sitio de Asis, San Martin Porres,
Paranaque, Metro Manila in the early 1960s. He was
an owner of a medium-scale machine shop and like
all of his neighbors, is a squatter in a property owned
bythe Philippine National Railways (PNR). As early as
1976, the neighborhood formed the United Residents of
Balagbag Abandoned Lines (UROBAL) Association and
made representations with the PNR to sell to them the
lots they are accupying, since PNR had not used and
apparently has no plans of uhllzin_?hthe said property
for any of its pr?[grams,'pmjects. eir 5tru%gie5 and
hardships paid off on February 26, 2001 when Pres.
Arroyo issued Executive Order No. 48 declaring non-
core properties of the PNR as socialized housing
sites and providing for the disposition of the same to
bonafide n_ccu?ants. Executive Order No. 48 gave way
to the realization of the bonafide occupants’ dream of
owning the lot the'{ are occupring. Each beneficiary was
given the chance/entitlement to own/buy the lot theg
are occupying on an as-is-where-is basis at P1,100.0
per sq. m., with an average lot size of seventy (70
square meters. On December 7, 2005, realization
these 410 beneficiaries’ came in the form of lot titles
awarded to them by no less than the Vice President
and HUDCC Chairman Noll De Castro. The people/
community of UROBAL (as the place is now known or
commonly called) have expressed their gratitude to the
government by working doubly hard with their collection
and ensure that they pay their financial obligations with
the Philippine National Railways on time.

Total area: 39,214 sq. meters

Total amount: PhP 32,147,500.00

Total Barment: PhP 6,500,000.00

Total balance: PhP 25,647.000.00 (payable in 10 yrs.)
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651. Of the 96 proclaimed sites, an aggregate ares
26,336.65 hectares have been proclaimed as housin
sites which provided security of land tenure to about
195,445 informal-settier families,

652. The status of the 96 presidential issuances is as
follows: 49 sites have signed Implementing Rules a
Regulations (IRRs) while 34 sites have completed th
final draft and due for signing by the stakeholder
The IRR provide a set of uniform and adequat
policies and procedures in implementing laws
Presidential issuances which proclaimed or declare
certain government lands open for disposition un
any government housing program;

« 23 proclaimed sites have conducted census and
tagging activities; 3

* 23 proclaimed areas have undertaken boundary
and subdivision surveys;

+ 18 sites have completed beneficiary selection
activities; and :

« 14 proclaimed sites have awarded Certific
of Entitlement to Lot Allocations (CELAs) to the
qualified beneficiaries.

653. From 2001 up to the present, a total of 20,37
CELAs have been awarded out of the project



Note:
AO - Administrative Order
EOQ - Executive Order

145 CELAs which will be awarded upon the
mpletion of the beneficiary selection activities for
e 96 proclaimed sites.

~ The following are the issues and concerns
ng the implementation of the provision of
irity of tenure to the intended beneficiaries:

Lack of budgetary support for the conduct of
census and tagging activities and survey works
(boundary, structural and subdivision);

- Lack of manpower complement- HUDCC does not
have physical representation in all proclaimed
sites. This is the rationale why there is a need
‘ta transfer all HUDCC funcéions in the proclaimed
areas to the NHA, who has sufficient manpower
support and logistics to undertake post-

proclamation activities;

Fonﬂicts among peoples’ organizations within
the proclaimed sites;

Difficulty in tapping LGU resources to support
the implementation of various post-proclamation
activities;

Land valuation- some proclaimed sites have
prohibitive land assessment, e.g. GSIS property in
~ Sta. Mesa, Manila, wherein the GSIS offered price
is P25,000 per square meter which is beyond the
affordability level of the intended beneficiaries;

Difficulty in preventing the intrusion of informal
Settlers upon the issuance of the proclamation
which makes the conduct of beneficiary selection
activities more difficult to implement;

PP - Presidential Proclamation EO - Executive Order
DOC -Deed of Conveyance (NHA and DOH)

¢ Overlapping of boundaries and presence of
adverse claimants; and

» Portions of some proclaimed sites are not suitable
for residential purposes.

Pag-lbig Fund Housing Programs

(a) Disposition of Real and Other Properties Owned
and Acquired (ROPOA)

655. Through this program, delinquent former
owners or successors-in-interest occupying Pag-IBIG
Fund foreclosed or acquired properties are given the
opportunity to repurchase said properties, in either
cash or installment basis. As of August 2006, 1,175
former owners or successors-in-interest have already
reacquired their respective properties.

656. Unoccupied properties, on the other hand, are
made available to interested parties through sealed
public bidding or negotiated purchase. Discounts are
given to the winning bidder or negotiated sale offer
or at the rate of 10 per cent for cash purchases and
5 per cent faor purchases made through installment or
housing loans.

(b) Rent-to-Own Program

657. The Rent-to-Own Program is aimed at providing
Pag-IBIG members, whose current income cannot
sustain the monthly amortization of a Pag- IBIG
hausing loan, with a facility that will provide affordable
housing, and ensure home ownership by the time
they are eligible for such loan.
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658. In this program, unoccupied units acquired by
the Fund through foreclosure, dacion en pago, or
cancellation of CTS are offered to Pag-IBIG members
for lease at a monthly rate of at least PhP 1,000, and
for a term of at most five years. He/she is required
to exercise hisfher right to purchase not later than
the end of the term of lease, A discount of about 3
to 5 per cent of the purchase price is also granted
to the lessee, depending on the year that the option
to purchase was availed. Over 7,000 members have
already benefited from the program in the six years
that it has been implemented.

{c) “Magaang Pabahay, Disenteng Buhay"” Program

659. Under the “Magaang Pabahay, Disenteng
Buhay" Program, the Fund’'s ROPOA are put up for
sale, initially to government employees, at reduced
rates. Discounts of 15 per cent and 20 per cent
are given to interested buyers who will purchase
properties through housing loan and through cash
payment respectively. An additional discount of 5 per
cent s granted to the buyers if the properties they
are acquiring are illegally occupied. Buyers who are
opting to pay through housing loan enjoy 6 per cent
interest rate for the entire term of the loan.

(d) "Gabay Pabahay” Program

660. The “Gabay Pabahay” Program seeks to
assist Pag-1BIG borrowers protect their homes from
foreclosure or cancellations of the CTS by providing
them with the opportunity to restructure their loans
with the Fund. A non-interest bearing scheme has
been devised to deal with the borrower’'s unsettled
interest and penalties during the delinquency period.
The borrower is also provided with a longer repayment
term of 30 years, provided that it does not exceed the
difference between his/her age at the time of loan
application and age 65,

Program performance/accomplishments
of Pag-lbig Fund

661. The Pag-IBIG Fund is the single biggest home financing
institution in the country. As of December 2005, 34.94 per
cent of the total accounts financed by different government
and private financial institutions equivalent to PhP 94.32
billion were generated by the Fund.

662. The Fund was designed to make housing more
affordable to its members. Firstly, interest rates
have been reduced on certain loan packages. The
loan ceiling on socialized housing has been raised.
Borrowers are provided with a longer repayment term.
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Lastly, the loan-to-collateral ratio has been incregseq
on particular loan packages. From 2001 to 2005
the Fund had extended housing loans amounting g
PhP 48.625 billion to 142,229 members to finance
141,091 units.

663. In promoting sustainable source of housing
finance as a financial institution, the Fund chsln
continuously sustains its liquidity and flow of funds tg
finance the benefits of its members, as exempliﬁé
by 1) Fund Sources- Pag-IBIG Fund generates its funds
mainly through membership contributions as we|
short-term, housing and institutional loans. Collecti
from these sources have steadily grown through
years. In fact, it reached a total of PhP 184.51 billion
from 2001 to 2005 at an average of nearly PhP 37
billion annually and 2) Short-term |nvestment"
Borrowings. To supplement the company's fundll'
requirements, the Fund invests in government
securities and other short-term investments, as wel [
as in the flotation of Pag-1BIG Bonds. »

664. Extending private sector participation is an effort
to meet the housing needs. The Fund continues
carry out consultations or dialogues with its clients in-
order to address their issues and concerns about the
Fund’s programs, benefits, policies and guidelines,

665, Earlier this year, the Fund had talks with
developers’ organizations on ways to improve
the Fund's housing programs. The most notable
outcome of these consultations is the enhancement’
and liberalization of our housing guidelines such a
the Pag-IBIG Fund Circular No. 213 or the Revised’
Guidelines for the Pag-IBIG Housing Loan Program,
and Pag-IBIG Fund Circular No. 212 or the Omnibus:
Guidelines Implementing the Pag-IBIG Takeout
Mechanism under the Developers’ CTS/REM Scheme.

Programs of the National Housing Authority

666. The NHA-Administered Resettlement Progra.
involves the acquisition of large tracts of raw Fa;ﬁi_‘.fl__
to generate lots or core housing units for families
displaced from sites earmarked for government
infrastructure projects and those occupying danger
areas such as waterways, esteros, and railroad tracks,

667, The relocation of informal settler families Iivnrlr‘tgi
along railroad tracks to designated resettlement areas:
were undertaken through a beneficiary-led approa‘;!t
such as - in-city/in-town relocation, formulation of
regulations to govern relocation activities by inter:
agency committees, direct provision of housing units
through serviced lots, self-help construction of housa?.;
through the Housing Materials Loan Program, and.




ision of amenities and livelihood for the resettled
‘mllies.j"

9. The Housing Materials Assistance Program
integrated into the Resettlement Program as a
ponent of housing development which will entail

'1";‘ Government Units is designed to assist LGUs
kside Metro Manila to address the need of informal
ttiers living in danger areas or those affected
infrastructure projects for resettlement sites
plemented as a joint undertaking of the LGU and

NHA.

The Slum Upgrading Program entails the
isition and on-site improvement of occupied
ds through the introduction of roads or alleys
d basic services such as water and electricity. The
ue on land tenure is resolved through the sale of
homelots to bonafide occupants.

671. The Sites and Services Development Program
tails the acquisition and development of raw
and into serviced homelots which shall serve as

alternative to informal settlements as well as
tchment areas for in-migration and population
wth. This approach is adopted in urban centers
where population growth and overspill are anticipated
and where beneficiaries intend to acquire housing on
an incremental basis.

672. The Core Housing Prograrh entails the acquisition
d development of raw land as the construction of
housing units. This provides serviced lots with core
‘housing designated to match the affordability of

H

38 Tomas Chavez, 40, with his brood of ten, who were
uprooted from the rallroad tracks of Metro Manila, were
relocated to Southville Housing Project in Cabuyao,
Laguna, Chavez plans to beautify the core house
awarded to him I:]? the government and looks forward
to a bright future for his children. Sixteen-year old Ma.
Cristina Paris, and her parents felt lucky to have been
relocated to Southvllle | in Calamba, Laguna and attest
that though they lack in terms of financial stability, they
are thankful for having found bliss and contentment in
their new home. “Barbecue Man” Ronnie Coniconde
and wife Dima were among the 60 families resettled
in Southville | Relocation Project. With Ronnie’s happy-
lt%()«li...ll:k)r business acumen, he had long since repaid his
velihood loan and is happier to be out’of the dangers of
the railroad tracks along their former house in Makati.
Nagpapasalamat ako at pinagkatiwalaan ako ng NHA
kahit hindi ako tapos ng pag-aaral” was what Mr. en?
Tripulca, formerly from San Antonio, Makati, bragged.
He and his family were relacated at Southville | and Is
now relishing the feeling of having their own house.

the target market consisting mostly of low-salaried
government and private sector employees.

673. The Medium Rise Housing Program is an in-city
housing alternative which entails the construction
of three-to-five-storey buildings. This is directly
implemented by NHA utilizing the allocation for the
Program under RA 7835 and units are made available
through lease arrangement.

674. The NHA acts as a conduit between community
assaciations/cooperatives and financing institutions
such as the NHMFC, the Home Development Mutual
Fund (HDMF) and aother government and non-
government institutions offering liberalized financing
for land acquisition and other forms of grants to
people’s organizations.

675. The NHA likewise extends technical assistance
to the community association/cooperative or LGUs in
terms of community organization, negotiation with
the land owner, preparation of required development
plans, formulation of disposition and collection
schemes, and coordination with other national
government agencies for the processing of required
documents.

Accomplishments and plans

676. Under Administrative Order No, 111 issued on
04 November 2004, NHA was designated as the lead
agency to implement the PNR Rail Systems Relocation
and Resettlement Program.

677. Under the Resettlement Program is the Northrail
Project. This involves the relocation of settler families
living along the railroad tracks of Metro Manila
and Bulacan to make way for the development of
a commuter system that will run from Caloocan to
Malolos. A total of 21,023 informal settler families
from Metro Manila and Bulacan segments were
relocated to resettlement areas paving the way for
the infrastructure development works for the railway
system.

678. The Resettlement Program also includes the Rail
Project that invelves the rehabilitation of the existing
PNR Commuter Service Line from Caloocan to Alabang
which will extend further to the south. A total of 7,404
families along Manila, Makati, and Cabuyao, Laguna
segments, have been relocated.

679. HUDCC and NHA utilized a beneficiary-led
approach in relocating the families affected by the
rail projects. This is to ensure that the families are
given the type of assistance they need during the
relocation activity so that proper delivery of housing
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services is achieved. This approach can be an in-city/
in-town relocation approach to minimize dislocation,
preparation of development plans to govern the
relocation, extension of loans to directly acquire
serviced lots from developers, self-help construction
of houses through the Housihg Materials Loan
Program, and the provision of basic facilities and
livelihood opportunities to uplift the living standards
of the resettled families.

Role of international coopération in the realization of
the right to housing

680. Official Development Assistance (ODAs) to
assist cities/ local government units to improve
their capacities in providing essential infrastructure
and basic services to their constituents. Such
projects constitutes the capability building of city
administrators and city planners. Some of the ODAs
projects are as follows:

{a) Development of Poor Urban Communities Sector
Project (DPUCSP) under the Asian Development Bank.
DPUCSP’s objective is to improve access by urban
poor communities to secure land tenure, affordable
shelter, basic municipal infrastructure and services,
and financing for their shelter and livelihood needs.
HUDCC is also supported by the Development Bank
of the Philippines in this project;

(b) Cities Without Slum Initiative under the Cities
Alliance. The project aims to enhance the capability
of the community to participate in the preparation of
their own shelter strategy. This project specifically
targets Millennium Development Goals- in particular
those relating to slum upgrading, water supply,
health and education; and includes mechanism to
ensure gender issues are adequately considered and
addressed;

(c) The Metrog Manila Urban Services for the Poor
Project (MMUSP) under the Asian Development Bank.
The project aims to strengthen the capability of local
government of Metro Manila to plan and set up their
own project for the urban poor and housing.

3.e. Right to adequate clothing

681. The Philippines is a tropical country with warm
weather conditions. The people therefore do not have
serious clothing problems. Government intervention
lies mostly in the area of regulating the entry of
imported cloth and clothing in order to help local
manufacturers, The Textile Research Institute is
looking into the possible use of indigenous materials
for the textile industry. The Department of Social
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Welfare and Development includes in its assistanece
programs for the indigent and victims of natyraf
calamities emergency provisions for clothing, '

Difficulties encountered
Right to food

682. There was not much improvement in overa||
labor productivity in  the agriculture sect'i:}‘
Comparative yield, production cost and price data g
various agricultural commodities show that the gains
posted by the country were hardly apace with those
of its neighbors. Thus, the comparative advantage
of Philippine agriculture continued to wane resulting
in its increasingly becoming a net importer of
agricultural products since 1994,

683. A major reason for this is the higher cost of farm
inputs and poor access to recommended packages of
technologies. For instance, prices paid for the various |
fertilizers used by Filipino farmers were nearly double
that of the world price. This may be partially due tg
possible monopolistic pricing since more than half
the supply of fertilizers in the market comes fro
single company. There may also be cumbersome
well as inefficient application of regulatory procedures
and requirements, thus, inordinately adding to
the production and distribution costs of fertilizers.
Consequently, there may be a need to evaluate the
effectiveness in which the responsible reqgulatory
agencies are overseeing the market for agricultura
inputs. Other factors may include inefficiencies in
farm inputs logistics systems and the devaluation of
the peso. The same situation most likely exists for
pesticides and other agricultural chemicals given that:
they operate within the same regulatory and logistics
environment.

684. In addition, there is limited access to certified
high-yielding varieties due to supply and distribution
constraints. There are relatively few farmers willing
and able to grow certified rice seeds, for instance;
partially due to inadequate know-how and skills as-
well as technical support. As a result, seed cost in the
Philippines is higher than in Thailand, Vietnam, India-
and China.

685. Another factor is the high post-harvest losses
incurred by the country due to inadequate equlpmeﬂtf}j
infrastructure and poor post-harvest handling:
practices. For instance, although the Philippines has
a higher average rice yield than Thailand (3.2MT/ha Ve
2.4MT/ha), its rice postharvest loses reach as highas
34 per cent while Thailand’'s have been only around
15 per cent,




£86. The sustainability of these modest production
and income growths also appears to be uncertain as
|. The country’s environment’ and natural resource
g, which largely determines the sustainable
e at which agriculture can grow, continue to
nerally degenerate. Various indicators show that
sustainability of the environment and natural
resources continue to be either poor or low.

7. Moreover, the output and income gains
jeved during the period have yet to be translated
o significant and commensurate rural sector-wide
Ifare gains. In spite of the more than a million jobs
nerated by agriculture from 1999 to 2002, rural
employment and underemployment continue to be
vere as over 1 million and 3 million rural workers
remain to be unemployed and underemployed,
respectively, every year.

88, Meanwhile, agricultural extension service
ery as well as communal irrigation development
management were generally disrupted when
:se were devolved from the national government to
LGUs with the passage of the Local Government
eof 1991. Many LGUs lacked preparation, capacity
d funding to effectively take over these functions.

‘Right to housing

9. The Philippines continues to urbanize rapidly,
Over half of the population is in the urban areas, and
proportion is expected to reach 60 per cent by
2010 if current trends continue, Affordable shelter
id land markets have not kept pace with rapid urban
wth: more than 40 per cent of urban families have
ive in makeshift dwellings in informal settlements.
ny of the urban poor living4n infarmal settlements
ffer from lack of access to basic services and
rastructure, poor-quality housing, insecure tenure,
d high risks to public health. Complicated legal
icesses for obtaining legal title and the scarcity
urban land further prevent poor urban dwellers
fom using the necessary capital to rise from
overty, and financial services for the urban poor are
ually nonexistent in the formal sector. Generally,
* housing finance system benefits only formal
‘tor employees, and few Government housing
grams are effectively targeted to the urban poor
Lommunities,

Future directions

290. The following constitute the policy directions
dopted by the Government for the housing sector:
Removing Institutional and Structural Distortions
in the housing sector;

* Determine programs that will help augment
meager funds for housing, especially for bottom
30 per cent, Including the idea of upgrading of
relocations sites as an alternative compliance to
balance housing;

= Putin place a sound housing finance system in the
next three years that will serve as backbone for a
sustainable housing. Directed the National Home
Mortgage Finance Corporation to make sure that
secondary mortgage market is being implemented;

* Social Housing Finance Corporation to provide
rational appraisal system in place;

« National Housing Authority to pursue serious
plans on all of NHA's prime assets and improve
its collection efficiency;

* Housing and Land Use Regulatory Board to keep
up with the changing times as far as standards
and regulations are concerned: and

*  Pag-ibig Fund to provide the much needed liquidity
in the market so that the housing finance engine
(including securitization and guaranty) could run
efficiently.

691, Meeting the housing requirements of the informal
settlers would entail: (a) scaling up proven multi-
stakeholder and cost-effective housing programs;
(b) improving the security of mtenure of households,
improving land registration process, and adopting
and developing innovative tenure arrangements
to address the affordability factor; (c) relocating
informal settlers occupying danger areas in Metro
Manila in a just and humane manner; (d) supporting
LGUs and private sector-led housing programs; and
(e) developing new centers of housing for Luzon,
Visayas and Mindanao.

Pursuing an urban asset reform program

692. In line with the MTDP 2004-2010, an urban
asset reform program shall be pursued by providing
property rights for informal settlers. This would
involve unlocking “dead capital” or lands occupied
by informal settlers through the granting of legal
rights to the occupied lands. The infarmal settlers can
use the rights to raise capital for micro-enterprises.
This approach should be pursued as it provides both
security of tenure and livelihood opportunities for
slum dwellers.

Promoting sustainable source of housing finance

693. To promote a sustainable housing finance, the
Social Housing Finance Corporation (SHFC) should
have adequate capitalization and authorized to enter
into loans or issue bonds and other debentures to
raise funds for socialized housing construction.
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Expanding private sector participation in socialized
housing finance and construction

694. There is an urgent need to expand private
sector participation in socialized housing (i.e.,
housing package below PhP 225,000) finance and
construction by: (a) establishing an active and
liquid secondary mortgage market; (b) fast-tracking
disposition of assets and non-performing loans to
generate additional funds for housing; {(c) rationalizing
the subsidy mechanism for socialized housing to
remove distortions and leakages; and (d) pursuing
strategic linkages with client/sectoral groups, private
developers for joint venture arrangements.

695. The development of the secondary mortgage
market is a scheme for fund generation in housing
that is long awaited. There is a need to institutionalize
an “on-budget” amortization subsidy scheme for
socialized scheme to maintain its affordability and
which should be kept separate from the housing
finance market. Joint venture schemes with the private
sector should also be developed for public housing
for the informal sector (i.e., nanmembers of HDMF,
G515 and 555) in government properties proclaimed
for housing purposes. These approaches will redefine
the role of government in housing finance to ensure
a better distribution of responsibilities and risks with
the other stakeholders.

Strengthening housing regulation

696. There is a need to establish Local Housing Boards
in every city and municipality. The proposed Local
Housing Boards shall formulate, develop, implement
and monitor policies on the provision of housing and
resettlement areas on the observance of the right
of the underprivileged and homeless to a just and
humane eviction and demolition.3*

Article 12

Question No. 1. Physical and mental health
of the Filipinos

39 The Boards shall have the authority to: (a) prepare
local shelter plans; (b} assist in the preparation of
Comprehensive Land Use Plans (CLUPs); (c) approve
preliminary and final subdivision and development
plans; (d) evaluate and resolve issues in the issuance of
development permits; {e) ensure compliance with the
20 per cent balanced housing requirement in the Urban
Development and Housing Act (UDHA) {which provides
that in every housing development project, at least
20 per cent of the units or project cost should be for
socialized housing); and (f) identify lands for socialized
housing, among others.
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Physical health status

697. In terms of general health conditions an
survival prospects, Filipino males born in 1970 werg
expected to live for about 57 years while female
were expected to live for about 61 years, on the
average. In 1990, life expectancies increased to §;
years for males and 67 years for females. In 1995,
these indices were estimated to have increaseg
further to 64.5 years for males and 69.7 for females
(NSCB, 1995). Further increase was noted in the
following years to an average life expectancy of
68.6 years in 1999. 4
698. Large variations in the average life expectancy
occur among the different regions of the count_r.jf",f
Central Luzon and Southern Tagalog have the highest:
life expectancy while the ARMM and Eastern Visayas
have the lowest. 4

699. In 1946, after World War |l, the crude birth rate
(CBR) was noted at 28.9 per 1,000 population. It
went up to 30.5 per 1,000 population the next yeé&
and remained stable during the 1950s. The trend
decreased in the 1960s, reaching the lowest rate
ever recorded in 1972 at 24.8 per 1,000 populatiop.
Rates from 1973 to 1979 showed an increasing trend,
soaring from 26.1 per 1,000 population in 1973 to a
high of 30.7 per 1,000 population in 1979. From the
1980s and through the 1990s a continuous decline
of the CBR was noted. The CBR for 1997 is 28.4 per
1,000 population, For 2002, the number has gone
down to 25.6 per 1,000 population.

700. A sharp decline of the crude death rate (CDR} was
noted from the 15.1 per 1,000 population recorded in
1946 to the rate of 7.3 per 1,000 population recorded
in 1959. From the 1960s until the 1990s, a slow but
steady decline in the CDR was noted, form the rate
of 7.8 per 1,000 population in 1960 to the rate of 6.1
per 1,000 population recorded in 1997, The recorded
CDR remains at 6,1500 per 1,000 population in 2002

701. Death rates by age tend to be very high atinfancy
and early childhood, declining sharply by the age of
10. The rates remain low from this age, begin to climb
around at age 40 years and accelerate beyond 50
years and above, In 1993, the mortality rate for males
was 5.6 per 1,000 male population while that for
females was 3.9 per 1,000 female population, There.
were more male than female deaths, accounting fora
death sex ration of 147 males per 100 females dyingd:

702. The total fertility rate (TFR) in 2001 is 3"4f
children per woman, This is slightly lower that that:
TFR between 1995 and 1998, as estimated from




s 1098 National Demographic and Health Survey
Hs), which is 3.7 children per woman. Between
1990-93, TFR was 4.1 children per woman. For 2003,
TeR was recorded at 3.5 children per woman.

_ Infant mortality decline (IMR) slowed down
iderably during the 1980s. After a decade of
r performance in mortality reduction, where
fant mortality hardly went down, recent estimates
suggest that infant and child mortality declined
ng the period 1990 to 1995. IMR declined from

e births in 1995, while child (under five years)
ortality declined from 79.4 per 1,000 children under
fve in 1990 to 66.8 in 1995,

04 IMR varies with socioeconomic and demographic
ors as determined in the 1998 NDHS. Within the
ear period before the survey, IMR in urban areas
30.9 while in rural areas it was 40.2. The lowest
IMR was in Metro Manila (23.7) followed by Central
on (23.6) and Western Visayas (26.0). The three
ons with highest IMR are Eastern Visayas (60.8),
RMM (55.1) and CARAGA (53.2). High IMR is noted
ong infants of mothers with no education, no
natal and delivery care, and aged below 20 and
ove 40 years. IMR is also high among male infants,
mall or very small infants, birth order number seven
nd above, and previous birth interval below two

705. Based on the reported matermal mortality
fate (MMR) in 1970 to 1995, the country's health
tuation barely improved unlike in other Southeast
n countries. The Philippines has an MMR of 190
100,000 live births in 1970 and 179.7 in 1995. In
5, it ranked second to Indbnesia with an MMR of
to 385 and very far behind Malaysia, Japan and
Singapore.

706. The MMR in 2000 is 170 per 100,000 live births.
is slightly lower that the estimated MMR of 172
100,000 live births between 1991-97 as estimated
m the 1998 NDHS. The 1993 NDHS estimated MMR
09 per 100,000 live births in 1987-93. The MMR
htly improved from 209 per 100,00 live births
990 to 180 per 100,000 live births in 1995. The
R was highest in ARMM and Northern Mindanao
lowest in the National Capital Region (NCR) and
uthern Tagalog.

107, Among Filipino women, the lifetime risk of dying
m maternal causes is one in 100 (NSO, 1998).
ernal deaths made up less than one per cent of
total deaths in the country, but they contribute 14
cent of all deaths in women aged 15-49.

708. The IMR and MMR by provinces show large
differentials. For example, in both 1990 and 1995,
the top five high mortality provinces had infant
mortality rates that were twice as high as the five
lowest mortality provinces. Similarly, large maternal
mortality differentials by province persist. In 1995,
the five highest mortality provinces had maternal
mortality rates twice as high as the five lowest
mortality provinces.

709, Although progress has been made in infectious
disease control, diseases like pneumonia, tuberculosis,
and diarrhea continue to be the leading causes of
death of all ages constituting 21 per cent of total
deaths. Side by side with the continuing importance
of infectious diseases is the increasing importance of
chronic diseases as major causes of death, These are
the diseases of the heart, diseases of the vascular
system and malignant neoplasms, which accounted
for over 30 per cent of total reported deaths.

710. Since the time the first Human Immunodeficiency
Virus/Acquired Immune Deficiency Syndrome (HIV/
AIDS) was reported in 1984, the documented HIV/
AIDS epidemic has progressed slowly. As of May
2004, according to the HIV/AIDS registry of the
National Epidemiclogy Center, a total of 2,073 HIV/Ab
seropositive cases had been detected, of which four
(4) per cent were below 19 years old.

711. HIV infection is found in all regions of the
country, although it appears to be concentrated in the
urban areas of Luzon, Mindanao, and Visayas Islands,
Sexual intercourse remains the predominant mode
of transmission, -accounting for up to 86 per cent of
all infections. Maother-to-child and other modes of
transmission, such as via blood and blood products,
needle-stick injuries, and injecting drug use, account
for smaller percentages of infections.

Mental health status

712. The magnitude of mental ill health and disorders
is broad, and government resources are limited.
The 1980 WHO Collabarative Studies for Extending
Mental Care in General Health Care Services showed
that 17 per cent of adults and 16 per cent of children
who consulted at three health centers in Sampaloc,
Manila have health disorders. Depressive reactions in
adults and adaptation reaction in children were most
frequently found. In Sapang Palay, San Jose Del Monte,
Bulacan, the prevalence of adult schizophrenia was
12 cases per 1,000 population in 1988-89.

713. In a study conducted for Region 6 (lloilo, Negros
Occidental and Antique) in 1993-94, it was found out
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that the prevalence of the following mental iliness in
the adult population were: psychosis (4.3 per cent),
anxiety (14.3 per cent), panic (5.6 per cent). For the
children and adolescent, the tope five most prevalent
psychiatric conditions were: enuresis (9.3 per cent),
speech and language disorder (3.9 per cent), mental
subnormality 93.7 per cent), adaptation reaction (2.4
per cent) and neurotic disorder (1.1 per cent).

714. According to the DSWD, in 2001 a total of 2,172
mentally retarded persons, psychotic vagrants, and
mendicants were placed in appropriate institutions to
facilitate their treatment or rehabilitation.

Question No. 2. National health policy

715. The 1987 Constitution of the Republic of the
Philippines ensures the right to health of every Filipino
and enunciates the State's resolve to see to it that
this right is exercised and enjoyed by all with priority
for the needs of the underprivileged, sick, elderly,
women and children.

716. Followingthe International Conference on Primary
Health in Alma Ata in 1978, the Philippines crafted a
primary health care strategy program anchored on
the delivery of priority health care services.

717. In 1993, the government's commitment to
PHC was underscored with the issuance of DOH
Administrative Order No. 11, Series of 1993. AO
11, s. 1993, upheld PHC as the core strategy in the
government’s health program. The DOH's Community
Health Service was given the prime responsibility in
the implementation of the PHC Approach.

718. Some significant milestones in the country’'s
public health care system in the past 25 years are:
adoption of PHC Approach in 1979; implementation
of a national health policy along PHC lines in 1981;
integration of public health and hospital services in
1983 as per EO 851, re-organization of the DOH in
1987 in accordance with EO 199; and the devolution
of health services in 1992 to local government units
as mandated by the RA 7160.

719. Of particular interest is RA 7160 which
mandates that delivery of basic services and the
operation and maintenance of local health facilities
be devolved to LGUs consisting of provinces, cities
and municipalities. Each local government unit is
responsible for a minimum set of health services
and facilities in accordance with established national
policies, guidelines and standards. The devolution of
health services conferred to the local government
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several major functions which were originally |jge
with the DOH*° ]

720. While the delivery of basic health services hae
been devolved to local government units, the Doy

government formulates and enforces national heajth
policies, standards and requlations.

721. In 1999, the DOH took a bold step towards
improving the performance of the health sector hy
improving the way health services are being provided
and financed. This program of change, known
popularly as the Health Sector Reform Agepda,
(HSRA) identifies five major reforms -(a) provide ﬁs.:_;ilt
autonomy ta government hospitals; (b) secure fund‘:n,g:,!
for priority public health programs; (c) promote tﬁ@ﬁ
development of local health systems and ensure its
effective performance; (d) strengthen the capacities
of health regulatory agencies; and (e) expand the:
coverage of the National Health Insurance Program
(NHIP}).#

40 These functions are as follows: Formulation and
enforcement of local ordinances related to health,
nutrition, sanitation and other health-related concerns;
Implementation of health programs in accordance with:
national policies, standards and regulations; Provision
of promotive, preventive, curative and rehabilitative:
health programs and services; Operation and
maintenance of local health facilities (e.g., district and
provincial hospitals under the provincial government;
rural health units health centers and barangay health
stations under the municipal or city governmentf; Health
human resource capabilitr building; Establishment of &
functional local health information system; Mamtonrrlgf
and evaluation of the implementation of various health
services; Establishment of partnership with all sectors
including inter-local government unit collaboration in
health promotion; Provision of funds for health at the
local level.

41 Thefivemajorareas of the HSRA are as follows: (i) Provide
fiscal autonomy to government hospitals. Government.
hospitals must be allowed to collect socialized user fees
so they can reduce the dependence on direct subsidies
from the government, Their critical capacities like:

dia%nostlc equipment, labaratory facilities and medical

staff capability must be upgraded to effectively exercise:
fiscal autonomy. Such investment must be cognizant
of complimentary capacity provided by public:
private networks. Moreover, such capacities will allow
ﬁuvernment hospitals to supplement priority public

ealth programs. Appropriate institutional arrangement-l
must be introduced such as allowing them autonomy
towards converting them into government carporations
without campromising their social responsibilities, As @
result, gl;uuemment hospitals are expected to be more
competitive and responsive to health needs; (ii) Secure
funding for priority public health programs. Multi-yeal
budgets must be provided to eliminate or significantly
reduce the burden of infectious diseases as publi€

health problems. Investments must be undertaken o

effectively address emerging health concerns and 0

advance health promotion and prevention programs. In

order ta ensure that such investments are effectively .



In 1992, as a response to the growing HIV/
endemic, the Government, through EQ 39,
ted the Philippine National AIDS Council (PNAC).
9 mandated the PNAC to “advise the President
the Republic of the Philippines regarding policy
lopment for the prevention and control of AIDS
x x" PNAC also serves as a venue for intensive
licy discussion between government and NGOs in

Other legislative and executive issuances on
alth are summarized below,

724, Republic Act No. 6675, Generics Act of 1988,
J crees and requires the use of generic terminology
the importation, manufacture, distribution,
yrketing, advertising and promotion, prescription
and dispensing of drugs.

5. Republic Act No. 6972, Barangay Health
tal Development and Protection of Children Act,
pulates a referral and health care system at the
lage level for pregnant mothers, delivery of infants,
d neonatal care.

6. Republic Act No. 7305, otherwise known as
na Carta of Public Health Workers, aims to: (a)
promote and improve the social and economic well-

41 continued  ...utilized, the management capacity and
- infrastructure of public health programs must be
‘upgraded. Capacity building is also required for these
rograms to provide technical leadership over local
‘health systems. (iii) Promote the development of local
health systems and ensure its effective performance.
Local government units must enter Into cooperative
‘and cost sharing .anran?lements to improve local health
services. To promote the development of |ocal health
- systems, funds must be secured to upgrade local health
facilities and build local human resource capacities.
Participation of the private sector and volunteer groups
must be tapped for more effective performance.
Appropriate mechanisms for sustainability and
Continues delivery of quality care must be developed
and institutionalized; (iv) Strengthen the capacities
of health regulatory agencies. Health regulatory
agencies must be strengthened to ensure safe, quality,
‘accessible, and affordable health services and products,

Weaknesses in  regulatory mandates and
enforcement mechanisms  must be  effectively
addressed. Appropriate legislation must be enacted
to fill regulatory gaps. Public investments must be
Made to upgrade facilities and manpower capability
in standards development, technoloﬁy assessment,
and enforcement; and (v) Expand the coverage of
the NHIP. Social health insurance must expand to
extend protection to a wider population especially
the poor. Health insurance benefits must be improved
to make the program more attractive. Improved
benefits and services will be used to aggressively
enroll members. Adequate funding must be secured
for premium subsidies needed to enroll indigents.
Effective mechanisms must be developed to cover and
Seérvice individually paying members. As membership
expands and benefit spending increases, appropriate
mechanisms to ensure quality and cost effective
services must be developed and introduced. Capacities

being of the health workers, their living and working
conditions and terms of employment; (b) develop
their skills and capabilities in order that they will
be more responsive and better equipped to deliver
health projects and programs; and (c) encourage
those with proper qualifications and excellent abilities
to join and remain in government service.

727. Republic Act No. 7600, otherwise known
as Rooming-In and Breastfeeding Act, stresses
the provision of safe and adequate nutrition of
infants through the promotion of rooming-in and
breastfeeding of the newbomn.

728. Republic Act No. 7719, otherwise known as the
National Blood Services Act of 1994, provides for the
establishment of blood services network and aims to
instill public consciousness of the principle that blood
donation is a humanitarian act through a nationwide
public awareness campaign.

729. Republic Act No. 7846 amends PD 996 and
requires compulsory immunization against Hepatitis
B for infants in addition to the basic immunization
services which include BCG against tuberculosis;
diphtheria, tetanus, pertussis, vaccination; oral polio
vaccine against poliomyelitis; and immunization
against measles and rubella.

730. Republic Act No. 7875, otherwise known as the
National Health Insurance Act of 1995, endeavors
to provide all Filipinos with a mechanism to gain
access to health services, especially that segment
of the population who cannot afford such services,
The law provides for the creation of the NHIP which
would serve as the means to help people pay for
health care services. The Program aims to give the
highest priority to achieving coverage of the entire
population with at least a basic minimum package of
health insurance benefits,

731, Republic Act No. 7883, otherwise known as the
Barangay Health Workers® Benefits and Incentives Act
of 1995, recognizes the Primary Health Care Approach
as the major strategy towards health empowerment.
The law emphasizes the need to provide accessible
and acceptable health services through participatory
strategies such as health education, training of
barangay health warkers, community building and
arganizing.

732. Republic Act No. B172, otherwise known as
the Salt lodization Nationwide Act, provides for the
mandatory fortification of all human-grade salt with
iodine. The full implementation of the law promises
to reduce significantly pregnancy wastage as well

PHILIPPINE GOVERNMENT'S 2ND T0 474 PERIoDIC ReporT 141



as the risk of children from being born with lower 1Q
points or with physical and mental abnormalities and
disabilities.

733. Republic Act No. 8191 provides for the creation
of the National Commission on Diabetes in pursuance
of the government’'s efforts to prevent and control
diabetes mellitus in the Philippines.

734. Republic Act No. 8203, otherwise known as
Special Law on Counterfeit Drugs, seeks to safeguard
the health of the people by protecting them against
counterfeit drugs.

735. Republic Act No. 8423, otherwise known as the
Traditional and Alternative Medicine Act of 1997,
encourages the development of traditional and
alternative health care. The law seeks the integration
of traditional and alternative medicine into the
national health care delivery system.

736. Republic Act 8504, otherwise known as the
Philippine AIDS Prevention and Control Act of 1998, is
the centerpiece of the national response to HIV/AIDS.
Hailed as a landmark legislation, the law is often
described as path-breaking for it prohibits mandatory
testing of HIV; respects human rights including the
right to privacy of individuals living with HIV/AIDS;
integrates HIV/AIDS education In schools; prohibits
discrimination against people living with HIV/AIDS in
the workplace and elsewhere; and provides for basic
health and social services for individuals with HIV.

737. Republic Act No. 8748, otherwise known as the
Clean Air Act of 1999, is a milestone piece of legislation
that collects scattered rules and regulations on air
guality and collates them into a single law. It contains
stringent standards for ambient and source emissions,
also known as technology-forcing standards.

738. Republic Act No. 8976, or the Food Fortification
Act, compensates for the nutritional inadeguacies of
the Filipino diet, which are more pronounced among
young children. The law provides for the mandatory
fortification of staples, i.e., rice with iron, flour with
iron and vitamin A, sugar and cooking oil with any
combination of vitamin A, iron or iodine.

739, Republic Act No. 9211, otherwise known as the
Tobacco Regulation Act of 2003, regulates the use,
sale and advertisements of tobacco products in order
to promote a healthful environment for the people.

740. Republic Act No. 9334 has provisions which

mandate the earmarking of the 2.5 per cent
incremental revenue derived from the excise taxes
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imposed on alcohal and tobacco products to dige
prevention and control programs of the DOH. Fyp
the aforesaid law further provides for the earmar
of 2.5 per cent of the incremental revenue to the p 2[5

741, Executive Order No. 205 mandates the DOH.
the DILG to form a national health planning commij
and inter-local health zones throughout the count

742. As per EO 286, entitled Directing Mat
Government Agencies and Other Concerned Agen
to Actively Support and Implement the Program
the “Bright Child," child-focused programs of the p
DSWD, and DepEd are promoted under one br
The brand will be called the “bright child”. Pursy
to this order, immunization, nutrition, breastfeed
day-care, pre-school and school programs we
integrated under a label that gave families a bet
appreciation for all the requirements needed to raj
bright child - physical, emotional, social, educational

743. Jurisprudence which illustrates the right of the
people to enforce their right to health are provide
below:*

+  Pollution Adjudication Board v. Court of Appeals,
G.R, No, 93891, 11 March 1991;

+ Rodriguez, Jr. v. Intermediate Appellate Court,
G.R. No, 74816, 17 March 1987;

= QOposa v. Factoran, G.R. No. 101083, 30 July 1

Question No. 3. Budget for health care

744, For 2005, the total programmed appropria
for health is P9.8 billion. The aforesaid budgetary!

42 Pollution Adjudication Board v. Court of Appeals. F
The case stemmed from the Pollution and Adjudic
Board's issuance of an ex parte cease and desist o
against Solar Textile Finishing Corp's textile pla
Malabon, Solar contested the order saying tha
Board's issuance of an ex parte order amounted
denial of its constitutional right to due process. R
The Board, under Sec, 7, PD 984 has the ﬁower £o ort
the closure if it finds that the wastes discharged exceed
the “allowable standards.” \

Rodriguez, Jr. v. Intermediate Appellate C
Facts: Rodriguez, Jr. tagether with his neighbors fil
action for abatement of a public nuisance with dam
against Daytona Construction and Develop
Corporation, a cement factory located in Malab
physician who lived in the area testified that he
treated several patients who traced their sickne
the pollution caused by the Daytona cement-bat
plant. He said that cement dust produces car
pulmonary complications, and the people livin
the nei?h orhood of the batching plant are the
susceptible to these diseases. He reported many cd
of bronchial asthma in both chlidren and adults who livel

in the vicinity of the batching plant. Issue: Should t

cement-batching J’:Iant be closed on the ?rounl:l tha

a public nuisance? Held: The cement dus f

the batching plant of Daytona is injurious to the

of the plaintiffs and other residents in the area.
noise, vibration, the smoke, and the odor generated




{acation is PhP 154 million lower than that allocated
2003. The 2003 budget is in turn lower than that
~vided for in 2002, In 2002, of the 781 billion-peso
Honal budget, PhP 14.5 billion pesos, or two (2)
- cent of the total budget was allocated for health
AfICES5.

= |n 1997, DOH had a total appropriation of PhP 11
on. This appropriation was 18.47 per cent higher
n that given in 1996 and represented 15.58 per
of the social sector budget and 2.54 per cent
pational total budget. However, this is only 0.43
cent of the Gross National Product (GNP) of the
e year at current prices. DOH ranked 6th among
all other Government agencies in terms of its share of
national budget.

46. An annual average of 2.36 per cent of national
sernment budget was allocated to the DOH during
period 1993 to 1997 which was lower than the
7 per cent of national government budget during
to 1992. The reduction of the DOH share of
- national government budget was due to the
olution of basic health care service delivery to the
| government units, which was mandated by the
| Government Code.

Question No. 4.a. Infant Mortality Rate

. Data from various sources indicate a declining
nd of IMR in the country. The 1998 NDHS estimated
MR at 45.3 in 1985, 36.8 in 1990, and 35.3 in
1995. IMR slightly dropped from 57 in 1990 to 49 in
as reported by NSCB. In the 1998 NDHS, IMRs
35 per 1,000 births, while the neonatal death

42 continued ...by the day and night operation of the plant
must be indeed be causing them serious discomfort and
‘untold miseries. Its operation therefore violates certain
- rights of the plaintiffs and causes them damages.
. Oposa v. Factoran. Facts: Petitioners Filipino
_children, representing themselves and generations yet
“unborn, filed an action for the cancellation of all logging
‘permits in the country. In suppart of their petition,
B:?tltlcners invoked their rl?ht and legal personali
o sue by way of a class suit in order to protect their
environment. Their theory was based on the principle
of intergenerational responsibility. Ruling: Insofar as
the merits of the case of the case is concerned, the
Court found that the complaint focused on one specific
fundamental legal right - the right to a balanced and
healthful ecology as provided for in Sec, 16, Art. |l of the
Constitution, The Court related the specific provision
Wwith the right to health as embodied in Sec. 15, Art.
Il'of the Constitution. Accerding to the Court, while
the right to a balanced and healthful ecology is to be
und under the Declaration of Principles and State
Policies and not under the Bill of Rights, it does not
follow that it is less important than any of the civil and
olitical rights enumerated in the latter. Such a right
‘belongs to a different category of rights altogether for
it concerns nothing less than self-preservation and self-
Perpetuation, the advancement of which may even be
‘Said to predate all governments and constitutions.

rate was 18 deaths per 1,000 live births. In 2001,
IMRs was reported at 29 per 1,000 births.

748. Live births in 2002 totaled 866,521 males
and 800,252 females. Of these data, infant deaths
numbered 13,955 males and 9,868 females. There
are more deaths among males than among females.

749. IMR varies with socioeconomic and demographic
factars as determined in the 1998 NDHS. Within the
10-year period before the survey, IMR in urban areas
was 30.9 while in rural areas it was 40.2. The lowest
IMR was in Metro Manila (23.7) followed by Central
Luzon (23.6) and Western Visayas (26.0). The three
regions with highest IMR are Eastern Visayas (60.8),
ARMM (55.1) and CARAGA (53.2).

750, The 2003 NDHS indicates that mortality rates
in urban areas still remain much lower than those Is
rural areas. Infant mortality rate in urban areas, for
example, is 24 death per 1,000 live births compared
with 36 deaths per 1,000 live births in rural areas.

4.b. Population access to safe water

751. From 1960 to the present, there has been a
significant increase in households with access to
safe water at average rate of 2 per cent increase
yearly. About 87 per cent of the total households
have access to safe water supplies with 91 per cent
of haouseholds in urban areas and 71 per cent of
househalds in rural areas (NHDS, 1998). Drinking
water supplies come from Level 1 (39 per cent),
Level Il (18 per cent), Level Il (30 per cent) and
doubtful sources (13 per cent).

752. Water is distributed through the Manila
Waterworks and Sewerage System and the water
concessions in Metro Manila, the water districts, the
LGUs, the cooperatives, the private sector and bulk
water supplier. The reach of these systems, however,
are limited and many Filipinos still do not have access
to water that is clean and affordable.

753. Access is greater in the urban areas at 87.2 per
cent in 1998, compared with only 69.8 per cent in the
rural areas. Moreover, access is 58 per cent for the
poorest decile and 93 per cent for the richest decile
of the population.

754. A baseline study under the Urban Health and
Nutrition Project in 1995 showed that the majority (72
per cent) of households amoang slum dwellers have
access to piped water or tube wells. However, 36 per
cent of the water were contaminated at the point of
consumption that it had been at source (17 per cent),

PHILIPPINE GOVERNMENT'S 2ND TO 4TH Pemiooic Report 143




This was due to improper transport, handling and
storage of drinking water.

4. Population Access to Adequate Excrete Disposal
Facilities

755. In 1998, about 19 per cent of households or 2.3
million households did not have access to sanitary
toilet facilities, Around 92.3 per cent of the population
had access to sanitary tollets compared to 69.8 per
cent in the rural communities (NDHS). Among poor
families, 67.4 per cent have access, while non-poor
families have greater access at 89.4 per cent.

756. It is also estimated that only about seven per
cent of the population are connected to sewer. Access
to sanitary toilet facility, either household or public
toilet, remains a problem. According to the 1995
Urban Health and MNutrition Baseline Studies, some
reasons for not having a toilet were lack of space and
money to build one,

757. For Metropolitan Manila, data for 2006 indicate
that about eight per cent of its total population have
access to sewerage facilities. This represents a total
of 99,400 sewer service connections. The rest of the
population is served by on-site sanitation. Majority of
these households have toilets that are connected to
septic tanks which provide primary treatment.

4.d. Infants immunized against diphtheria, pertussis,
tetanus, measles, poliomyelitis and tuberculosis

758. The Expanded Programme on Immunization
began in 1976. Oral polio vaccine and tetanus were
added in 1980 and measles in 1982, Twice yearly
mass campaigns were held from 1977-1983. This
was increased to four times yearly in 1984. At about
the same time, clinic-based year-round delivery
expanded gradually. The coverage rates for 1986
are as follows: BCG-51 per cent, DPT3-32per cent,
OPV3-37 and measles-40 per cent. As a result, among
children under five (5) years of age. incidence of all
six diseases fell, especially polio, which fell down to
83 per cent, whe